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The Grand Banks 


Stretching for nearly 2,000 
miles along the northeastern Atlantic 
seaboard from Nantucket Shoals off 
New England to Flemish Cap at the 
eastern-most fringe of the Grand 
Banks of Newfoundland is a chain of 
the world’s richest fishing banks. 

Covering 36,000 square miles, 
the Grand Banks embrace a series of 
smaller banks, the most important of 
which are Grand Bank (Great Bank of 
Newfoundland), Green and St. Pierre 
Banks. From the viewpoint of history, 
this area has been fished for the long- 
est time and is the best known of 


fishing grounds on the North Ameri- 
can side of the Atlantic. From early 
times these grounds have been 
fished and sailed over by adventurers 
of western Europe. It was probably 
the Vikings in their horned helmets 
and high-prowed boats who first vis- 
ited the area, later to be followed by 
Bretons, Portuguese, Spaniards, 
Frenchmen, Basques and_ English- 
men. 

For centuries fish from the banks 
off Newfoundland have helped feed 
the nations bordering on the western 
ocean, and the exploitation of the 
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fishing resources contributed greatly 
to the exploration of the New World. 
The exploring era began with John 
Cabot and his son Sebastian. It was 
Cabot who first noted the richness of 
the fishing grounds’ off New- 
foundland. His interest was more or 
less casual because he had other 
things in mind. He had been com- 
manded by King Henry VII, the reign- 
ing Tudor monarch of England, to 
scour the western sea until he found 
a new gateway to Asia and its riches. 
Cabot failed in that objective, but his 
discovery of Newfoundland had more 


Fisheries patrol vessel Chebucto on duty at the Grand Banks 
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far-reaching effects than would 
rubies and silks from the Orient. 

From Flemish Cap, the Grand 
Bank extends westward and south- 
ward more than 600 miles. Other 
grounds continue the chain, cutting 
through Green and St. Pierre Banks 
to the Western Banks, comprising 
several banks such as Misaine, Ban- 
quereau or Banquero, the Gully and 
Sable Island Bank. The chain contin- 
ues southwest through Emerald 
Bank, Sambro, Roseway, LeHave, 
Seal Island Ground and Georges 
Bank with its southwestern extension 
to Nantucket Shoals. 

The species of fish caught vary 
with the different banks. The Grand 
Banks area for instance, has been 
noted for its cod. Generally, however, 
various species of groundfish—cod, 
haddock, hake, halibut, redfish, pol- 
lock, cusk, etc..—are found in varying 
quantities on most banks. The lob- 
ster, clam and oyster fisheries are in- 
shore operations. The most extensive 
lobster fishing grounds are located in 
waters adjacent to the Maritime 
Provinces. 

Next to the Grand Banks, 
Georges is the most important fishing 
ground along the eastern seaboard. 
There is evidence that Norsemen 
sailed over the area long before white 
men established permanent settle- 


ments in North America. Originally 
known as St. George’s Bank, earliest 
records show that it was charted by a 
surveyor sent out to Virginia by King 
James | of England in 1610. Samuel 
de Champlain is also believed to have 
had a hand in charting that part of 
the coast in the early 1600's. 

Like the Grand Banks, Georges 
has an interesting history. It was only 
within comparatively recent years 
that a deepsea scallop industry was 
developed there. This species was 
fished most heavily by Canadian fish- 
ermen. Although production of 
Georges Bank scallops has fallen off, 
there is still a substantial fishery 
there. 

Scientists say that in the pre-gla- 
cial period, Georges was above the 
sea level and probably formed a part 
of the mainland. Pieces of fossilized 
wood occasionally hauled to the sur- 
face by fishing trawls indicate that 
pre-historic Georges was a wooded 
area. 

Like the land, the bottom of the 
sea is composed of sandy plains; hills 
and valleys and mountains; rocky 
areas strewn with boulders, some- 
times with abrupt faces, other times 
with sioping edges; there are weedy 
places and areas of slimy mud, and 
forests of coral trees. And also like 
the land where there are vast areas 


which have no food to support ani- 
mal life, the sea has its areas where 
food is absent, and fish avoid them 
entirely. There are thousands of 
square miles of ocean where there 
are few, if any stocks of fish. 

In this age of technology, fish 
can be spotted by electronic instru- 
ments. However, the fishing banks 
were well identified long before the 
age of electricity and its accom- 
panying miracles. For more than 300 
years, fishing captains of many na- 
tions charted the areas in the north- 
west Atlantic where the fish are. It 
was a hit-and-miss-method, but it 
worked well. Today there are few, if 
any, places on the continental shelf — 
the ledge extending seaward from 
the mainiland—where fish popu- 
lations live undfsturbed. 

While the great banks off New- 
foundland have been fished for cen- 
turies by vessels of several nations, 
the fishing grounds lying off New En- 
gland and the Maritimes were ex- 
ploited chiefly by Canadian and 
American fishermen right up to the 
beginning of World War Two. How- 
ever, all that is changed now. 

The war had not been over very 
long before the fishing fleets of Can- 
ada and the United States were 
joined by those of other nations in 
harvesting the northwest Atlantic sea 
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Foreign fishing fleets dot the horizon on the Grand Banks 


UPDATE 


Faced with the imminent 
extension of fisheries 
zones to 200 miles by 
the coastal states bor- 
dering the Northwest 
Atlantic, ICNAF amend- 
ed its convention in Dec. 
1976 to restrict its mana- 


gement authority over 
fish stocks to the area 
beyond 200 miles. A pre- 
paratory conference on 
the future of ICNAF was 
held in Ottawa, March 
14-25, 1977 to discuss 
the creation of anew 
Commission designed to 
provide (a) for scientific co- 
operation both within and 
beyond 200 miles and 
(b) for management 
of fish stocks 
beyond 
the 
200 mile 


Canadian Forces Tracker aircraft flies over a Portuguese fishing vessel while on a routine coastal patrol. 


resources. Within the last two dec- 
ades, the number of European fishing 
fleets on the banks has grown to 16. 
At the beginning the most formidable 
newcomer was the Soviet Union, but 
the other nations soon began to ex- 
pand their fleets. Where once there 
were dozens of vessels on the fishing 
grounds, now there are hundreds. 

By the late 1940's, the fishing 
pressure started to increase at a 
heavy rate. Scientists of the nations 
involved began to concern them- 
selves with the effects of such heavy 
fishing on the northwest Atlantic fish 
stocks. That led to the formation of 
the International Commission for the 
Northwest Atlantic Fisheries of which 
Canada is a member. This commis- 
sion instituted conservation measures 
to promote the best use of the fishing 
resource. This management program 
mainly involves regulating mesh sizes 
for the nets used. Minimum sizes 
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have been set to permit the escape- 
ment of fish under commercial size. 
More recently, national catch quotas 
have been established for the more 
heavily-fished species such as her- 
ring, cod, plaice and hake. 

While fish has been the main 
source of wealth in the northwest At- 
lantic, that sprawling piece of ocean 
also contains other wealth beneath 
its rolling surface. Oil and minerals 
are there, and the day may not be far 
off when these new resources will be 
yielding bountiful returns to those ex- 
ploiting them. 

All the large fishing banks have 
their stories. So do the smaller ones. 
On their bottoms lie the bones of 
ships wrecked in recent times and 
long ago. The most notable of these 
sea-bed wrecks is the mighty 
40,000-ton Titanic. One still and 
chilly night in April 1912, the luxury 
liner sank a few miles south of the 
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Grand Banks on her maiden voyage 
from England to New York. She 
struck an iceberg and sank, carrying 
more than 1,500 persons to their 
deaths. Since then the International 
Ice Patrol ships of the United States 
watch the north Atlantic sea lanes 
and warn ships of drifting bergs. 


Off Shore Fishing Banks... 
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Canada’s Fisheries 


The waters off Canada’s coasts 
comprise some of the most important 
fishing grounds in the world. Those | 
off the Atlantic coast have been con- ' 
tinuously exploited by many nations 4 
for more than 400 years. 

Fishing is Canada’s oldest indus- 
try and is carried on in inland waters 
as well as on both the Pacific and At- 
lantic coasts. The industry is of the 
greatest importance to many of the 
communities along Canada’s many 
thousands of miles of coastline. It 
provides approximately 82,000 
people with full or seasonal employ- 
ment either in fishing or in fish pro- 
cessing industries. The industry ranks 
among that of the 12 top fishing na- 
tions of the world, and Canada, with 
about two-thirds of her catch being 
sold in foreign markets, is one of the 
world’s largest fish exporters. Ap- 
proximately 2% billion pounds of fish 
are caught annually, having a total 
marketed value of about $455 
million. 

Canada’s fishing grounds fall 
naturally into three main divisions: 
Atlantic, Pacific and Inland, each with 
its own special characteristics. 
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Atlantic Fisheries 


The fisheries of Newfoundland, 
Nova Scotia, New Brunswick, Prince 
Edward Island and Quebec together Purse Seine netting 
account for more than one-half the 
marketed value of all Canadian fish. 

The most valuable Atlantic catch 
is that of lobsters, which are mainly 
caught in the three Maritime Prov- 
inces, but are also found in the wa- 
ters of Quebec and Newfoundland. 
Second in value among Atlantic fish- 
ery products is cod, taken by fish- 
ermen in all the five provinces, with 
Newfoundland and Nova Scotia 
predominating. 


Other ‘‘groundfish’’, so called 
because they feed at the sea bottom, 
are often taken with the cod. They in- 
clude haddock, pollock, hake, cusk, 
redfish and catfish. Other inhabitants 
of deep waters caught by Atlantic 
fishermen are the flatfish: halibut, 
plaice, yellowtail, and flounder. In ad- 
dition to lobster, other types of shell- 
fish caught are clams and quahaugs, 
of which New Brunswick and Nova 
Scotia both produce considerable 
quantitites, oysters (chiefly from New 
Brunswick and Prince Edward Island) 
and scallops from Nova Scotia. Mus- 
sels, winkles and crabs are marketed 
ona smaller scale. 

Of the fish species occurring in 
schools (‘‘pelagic’’ fish) and those 
entering the river estuaries (‘‘estua- 
rial fish’’), the herring are the most 
important. Immature herring landed 
in south-western New Brunswick are 
the basis of an important sardine can- 
ning industry. Other pelagic and es- 
tuarial fish are mackerel, smelts 
(which are caught in large numbers 
off New Brunswick and elsewhere), 
and Atlantic salmon. 


Altogether, more than 30 differ- 
ent kinds of fish, shellfish and marine 
mammals such as seals and whales, 
are commercially taken by Canada’s 
Atlantic fishermen. In addition, other 
marine products such as Irish moss 
and other sea-grasses are harvested. 

There is a fairly clear distinction 
to be made between two branches of 
the Atlantic fisheries. The shore fish- 
ery, which is more important, is car- 
ried on in waters within 12 or 15 
miles of land, while the deep-sea fish- 
ery is worked on the ‘‘banks’’ farther 
away. Individual fishermen fishing 
near their homes from small row- 
boats or motor-boats, produce the 
bulk of the landings of the shore fish- 
eries. The Labrador Coast cod fishery 
is of a special type, being conducted 
mainly by Newfoundland fishermen 
who voyage there for the summer. 

Handlines, and trawl lines with 
individually baited hooks, are the 
gear chiefly used in the shore fish- 
eries to catch such fish as cod, had- 
dock and halibut, but in New- 
foundland the greater portion of the 
inshore cod catch is accounted for by 
cod-traps. Mackerel and herring are 
captured with seines, trap-nets and 
gill nets; lobsters are trapped in 
‘‘pots’’; and smelts are mostly 
caught in winter in box-nets and bag- 


A record 120,000-pounds 
being hauled aboard 

the stern trawler J. B. Nickerson 
on Canada’s Atlantic coast. 


nets through holes in the ice. Oysters 
are gathered from their beds by spe- 
cial rakes or tongs; scallops are 
landed by drags or dredges. 

Years ago the offshore fishery 
was carried on by dory schooners 
which were wind-propelled and 
ranged in size from 75 to 125 tons or 
larger. The typical dory schooners 
carried 12 to 24 fishermen who 
fished in pairs from small open boats 
(dories), using trawl lines. These ves- 
sels have been replaced almost en- 
tirely by modern types such as the 
trawler, dragger and long-liner. The 
former two are propelled by powerful 
engines and catch fish by dragging 
an otter-trawl or similar device. This 
is a large baglike arrangement of nets 
which captures fish as the vessel 
tows it through the water. The nets 
with the captured fish are winched 
aboard by mechanical power. Long- 
liners derive their name from the long 
trawl lines which are used to catch 
the fish. These lines carry thousands 
of baited hooks and are hauled with 
their catch by means of power 
gurdies. 

A considerable proportion of the 
groundfish landed in the Atlantic 
provinces continues to be salted and 
dried for export to Caribbean, Medi- 
terranean and South American mar- 
kets. In North America, however, 
thesé species are marketed mainly in 
the chilled or frozen state. 

This has been made possible by 
the development in the past 30 years 
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Lobster boat Lady Cottreau sets out from Wedgeport, N.S. 


of refrigerated distribution facilities, 
which now bring sea fish to all of the 
important interior markets. The long 
distances involved in this distribution 
process make the question of weight 
important and there has been a 
steady trend towards filleting at the 
coast and shipping only the edible 
portion of the fish to market. This not 
only reduces transportation costs but 
also makes cooking easier in the 
home. 

Canning continues to be an im- 
portant method of preserving and 
distributing other species, especially 
immature herring (sardines) and lob- 
sters. Oily fish, mackerel, herring and 
mature herring—are still preserved in 
the pickled state for certain export 
markets, as well as in the frozen and 
canned forms. 

The by-products from the fillet- 
ing operations (livers and viscera) are 
the raw products for fertilizer, fish- 
meal, vitamins and industrial oils. To 
some extent whole fish are used for 
one or other of these purposes, as is 
the case with herring used by fish- 
ermen for bait. 


PACIFIC FISHERIES 


The fisheries of British Columbia, 
Canada’s Pacific Coast province, are 


dominated by salmon, which account 
for over one half of the total value. 
Halibut with other flatfish (soles and 
flounders) contribute about one-third 
of the marketed value of the British 
Columbia catch. Ling and black cod 
(not related to the true cod), albacore 
tuna and clams, crabs and oysters 
also provide a source of income to 
fishermen. 


Almost all fishing in British Co- 
lumbia waters is carried on within 
sight of land and there are no very 
large vessels. But even small boats, 
usually highly powered and equipped 
with modern mechanical gear, navi- 
gational aids and radio, travel long 
distances up and down the coast fol- 
lowing the seasonal movements of 
the fish and taking advantage of 
open seasons in widely scattered 
areas. 

Among the typical craft and gear 
used are the purse-seine boats which 
are important in the salmon fishery. 
Mobility, modern equipment and effi- 
ciency characterize the Pacific fish- 
eries which show a high degree of or- 
ganization both among the fishermen 
and among the_ processing 
companies. 

The greater part of the Pacific 
salmon catch is canned. The product 


enjoys a world-wide reputation for 
quality and is exported to many 
countries. 

Fresh and frozen salmon, halibut 
and many other species, including 
shellfish, are supplied to Canadian 
and United States markets. Until re- 
cent years, large quantities of herring 
were caught off the B.C. coast and 
processed into fish meal and oil. 
However, due to a drastic decline in 
stocks, only herring fishing for hu- 
man consumption is permitted at the 
present time as a conservation mea- 
sure. There are now encouraging 
signs that the B.C. herring stocks are 
building up to former levels. 


INLAND FISHERIES 


Apart from being a great sport- 
fishing area, the inland waters of 
Canada, which comprise over one- 
half the world’s fresh water, also sup- 
port important commercial fisheries, 
particularly in Ontario, the Prairie 
Provinces and as far north as Great 
Slave Lake in the Northwest Terri- 
tories. Quebec, New Brunswick and 
Yukon have commercial inland fish- 
eries on a smaller scale. 

A great variety of fish is taken in 
these inland waters; whitefish, which 
occur in all the provinces, head the 
list, followed by pickerel (or dore) and 
lake trout. Other species are some- 
times of considerable local impor- 
tance, e.g., saugers in Manitoba and 
eels in Quebec. 

The Great Lakes, and the larger 
bodies of water in the Prairie Prov- 
inces and Great Slave Lake in the 
Northwest Territories are fished ex- 
tensively in the summer, the fish- 
ermen using boats up to 46 feet in 
length (e.g., the whitefish boats on 
Lake Winnipeg) as well as skiffs and 
canoes. Gill-nets and pound-nets are 
the chief gear. Production is chan- 
nelled through permanent shore sta- 
tions with docking, icing, cooling, 
grading and warehousing facilities. 

Winter fishing on large and 
small lakes with gill-nets set through 
holes in the ice is carried on by teams 
of men, many of whom are only part- 
time fishermen whose chief occupa- 
tions are farming, lumbering or in the 
fur industries. Accommodation for 
the fishermen as well as handling fa- 
cilities are available at hut camps or 
in the form of mobile cabooses. Dog 
teams, cars and snowmobiles are 
used to haul fish and equipment. 

Most of the catch is marketed 
fresh or frozen, with a large propor- 
tion going to U.S. markets. 
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How can we prevent over- 


fishing by foreign fleets? 


Canada now has the sovereign right to manage the 
living resources of the seas in a 200 mile zone and 
to set quotas for foreign fishing fleets. 


DEPARTMENT OF EXTERNAL AFFAIRS 
MINISTERE DES AFFAIRES EXTERIEURES 


No; 
No.: RELEASE: NOVEMBER 2, 1976 


jie DIFFUSION: FOR IMMEDIATE RELEASE 


EXTENSION OF CANADIAN FISHERIES ZONES 


The Secretary of State for External Affairs, the Honourable ~ 
Donald C. Jamieson, and the Minister of Fisheries and the imvironment, 
the Honourable Roméo Leblanc, announced today the publication in a special 
edition of the Canada Gazette, dated November 1, of the text of the 
Order-In-Council that the Government proposes to promulgate to extend to 
200 miles the fisheries limits of Canada. 

In accordance with applicable legislation, this text has been 
published 60 days in advance of its coming into effect. The Government 
announced on June 4, and again in the speech from the Throne, that in light 
of the crisis situation pertaining in the fisheries off Canada's coasts, 
the areas under Canadian fisheries jurisdiction on the Atlantic and Pacific 
coasts would be extended to 200 miles as of January 1, 1977. This action 
is in conformity with the emerging consensus of the ongoing Law of the Sea 
Conference, and is being taken to ensure the proper conservation and 
management of the living resources of the sea adjacent to these coasts. 
This consensus is also reflected in the bilateral fisheries agreements 
concluded over the past year with major fishing states operating off the 
Canadian coasts. 

The proposed Order sets out the geographical coordinates of the 
new fishing zones, including coordinates which delineate the limits of the 
zones in areas adjacent to neighbouring states. The preamble of the Order 
notes that the limits of the fishing zones being established by Canada are 
intended to be without prejudice to negotiations with neighbouring states 


concerning the delimitation of the maritime boundaries. The preamble refers 


to consultations being pursued with the U.S.A., France (regarding St. Pierre and 


Miquelon) and Denmark (regarding Greenland) which have coastlines adjacent 
or opposite to Canada. The Government will be seeking mutually acceptable 
settlements with these states by way of negotiation or by third party procedures. 
Pending the settlement of these maritime boundaries, interim fisheries 
arrangements, which will protect the full range of Canadian fisheries interests, 
are being sought. 

The Government is also aware of the importance of safeguarding 
the fishing interests of the native peoples in the Arctic and the need to 
provide for development of fisheries in the Canadian Arctic regions. Consequently 
the Government has decided to extend the fisheries limits in the Arctic to 200 


miles by March 1, 1977. 


The following diagrams, prepared by the Canadian Hydrographic Service, 
illustrate the new 200 mile fishing zones as set out in an Order-in-Council dated 
January 1, 1977. The new zones have been designated as ‘‘Fishing Zone 4’’ and 
“‘Fishing Zone 5’’ (Fishing Zone 1, 2 and 3, also illustrated in these diagrams, 
were proclaimed in 1971). The new fishing zones came into effect on January 1, 
1977. In another Order-in-Council effective March 1, 1977, an additional 200 mile 
fishing zone, was established in the Arctic as “‘Fishing Zone 6”’ (not represented 


on the diagrams.) 
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Canada’s 200-Mile 


Fishing Limit 


On January lst, 1977, Canada's extension 
of jurisdiction over fisheries to 200 
miles, came into effect. Here are some 
of the questions most frequently asked 
about the new Fisheries Zone. 


Q. WHAT DO WE MEAN BY THE TERM "EXTENSION 
OF FISHERIES JURISDICTION"? 

A. This means that Canada is the “owner 
and manager" of all fisheries within 
200 miles of its coasts. 


Q. WHY HAS CANADA EXTENDED ITS FISHERIES 
JURISDICTION TO 200 MILES? 

A. Because action was needed to save both 
offshore and inshore fisheries which 
have been severely depleted in recent 
years owing to lack of effective management 
under international arrangements. This has 
seriously affected the welfare of Canada's 
coastal communities and its fishermen 
and fishing industry. Canada has come to 
the conclusion that the only way to ensure 
effective management and conservation is 
for the coastal state itself to assume 
management authority. 


Q. WHY 200 MILES? 

A. Nations of the world which have been 
considering fisheries and other matters 
at recent sessions of the United Nations 
Law of the Sea Conference have generally 
agreed on 200 miles as an acceptable 
limit estonecoastal state jurisdiction. 

On Canada's Atlantic coast, 90 per cent 

of all significant fish stocks are concen- 
trated over prolific fishing "banks" 
within the 200-mile zone. On the Pacific 
coast, practically all important fish 
stocks are contained within this zone, 
except salmon which range well beyond 

its boundaries. 


Q. WHAT WAS CANADA'S FISHING ZONE IN PAST YEARS? 
Canadian jurisdiction over the sea fisheries 


used to be confined to waters within the 
traditional three-mile territorial limit. 
In 1964, Canada extended fisheries control 
nine miles beyond the territorial sea; in 
1971, the three-mile territorial sea and 
nine-mile fishing zone were replaced by a 
twelve-mile territorial sea. 


Also in 1971, special fishing zones 

were established by Canada in the Gulf 

of St. Lawrence and Bay of Fundy on the 
Atlantic Coast, and in Queen Charlotte 
Sound, Hecate Strait and Dixon Entrance 
On» the Paciiic: coast... Finally, on Jan 
lst, 1977 Canadian fisheries management 
jurisdiction was extended an additional 
188 miles to establish a 200-mile fishing 
zone on both coasts. 


THE NEW FISHING ZONE NOW EXTENDS 200 NAUTICAL 


MILES — WHAT IS THE LIMIT IN STATUTE MILES? 


One nautical mile = 6,080 feet. This 200 
nautical mile zone works out to roughly 
230 statute miles. 


HOW DID CANADA GO ABOUT EXTENDING ITS 
FISHERIES JURISDICTION? 

The Territorial Sea and Fishing Zones 
Act, first enacted by Canada's 

Parliament in 1964 and amended in 19/70, 
empowers the Government to establish 
fishine zones off Canada's coasts. The 
fishing zones in the Gulf of St. Lawrence, 
Bay of Fundy, Queen Charlotte Sound, 
Hecate Strait and Dixon Entrance were 
established in 1971 under authority of 
thiseAcr. 

The same authority was used to create 

the new 200-mile fishing zones on both 
Atlanticwvand Pacific coasts. Using this 
procedure, the Government published the 
proposed Order-in-Council in the Canadian 
Gazette, November lst, 1976 providing 

for the extension of Canada's fishing 
zones to 200 miles. In a separate Order- 
in-Council effective March lst 1977, 

200 mile fishing zone was first established 
INS LNeeATCtLCs 


. WHY DID CANADA EXPECT FOREIGN COUNTRIES 


TO ACCEPT ITS DECLARATION OF A 200-MILE LIMIT? 
Because 

(a) the concept of a 200-mile fishing zone 
has won acceptance by the international 
community, as reflected in developments 
within the United Nations Law of the Sea 
Conference. The concept is now reflected in 
state practice, with an increasing number 
of countries having already taken action to 
extend their fisheries zones to 200 miles. 
(b) Canada had already gained acceptance 


of a 200-mile limit in bilaterial fisheries 
agreements negotiated during 1976 with the 
major fishing nations operating off 

Canadian coasts; Norway, U.S.S.R., Poland, 
Spain and Portugal. Fleets of these countries 
account for 88 per cent of all fish catches 

by foreign fishermen in Canada's Atlantic 

zone and most of the foreign catch in Canada's 
Pacific zone. 


. WHAT IS THE SITUATION IN THE NORTHWEST 


ATLANTIC IN 1977, TAKING INTO ACCOUNT 

THE FACT THAT ICNAF HAS ALREADY ADOPTED 
REGULATIONS FOR 1977? 

Canada undertook, as a transitional 

measure for 1977 only, to give effect to 
those regulations agreed within ICNAF with 
Canadian concurrence. Any foreign fishing 

in Canada's zone in 1977 is subject to 
Canadian licensing and enforcement procedures. 
Fish quotas set by ICNAF for 1977 generally 
correspond to those Canada would have set 

if the 200-mile fishing zone had been in 
force at that time. At-Canada,s insistence, 
total allowable catches of northwest Atlantic 
fish stocks have been set at levels low 
enough to ensure rebuilding of the stocks. 
Canada as a coastal state estimated its 

catch requirements on the basis of harvesting 
capacity, subject to conservation limits, 

and largely succeeded in having these 

amounts set aside for Canadian fishermen. 

For many stocks inside Canada's 200-mile 
zone, including most of those off Nova 
Scotia, only Canadian fishermen will be 

able to fish in 19/7. For other stocks, 
foreign fishermen will be able to take that 
portion of the total allowable catch of 

a given stock which is surplus to Canadian 
harvesting capacity. 


- WHAT ARE THE 1977 TOTAL ALLOWABLE CATCHES 


AND NATIONAL FISH QUOTAS? 

. At ICNAF's 1976 meetings total allowable 
catches and national fish quotas were set 
for more than 50 stocks. For groundfish 
(cod, flounder, haddock and similar 
"white-fish'"' species) traditionally fished 
by Canadian fishermen, allowable catches 
for all nations combined have dropped 

from a 1976 level of 956,600 metric tons 
to 668,500 metric ton in 1977, a reduction 
of thirty per cent. Foreign fleets have 
absorbed nearly all the quota reductions 
on these stocks; their total share_has 
dropped by 47 per cent, the reduction for 
some countries running as high as 68 per 
cent. 

Canadian quotas for the same groundfish 
stocks have risen, slightly, to 339,600 
metric tons in 1977 from 336,000 tons 
originally allocated for 1976. The Canadian 


Oh 
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percentage of the total thus rises from 35 
per’ cent ins19/6 to Sl per centsin i977. 
Most of the surplus allocated to foreign 
nations lies in areas relatively far from 
the major Canadian fishing grounds. Even 
in these distant grounds, Canadian quotas, 
generally, will increase. 


WHAT IS -THE FUTURE OF ICNAF? 

Canada hopes that a revised ICNAF 

or some successor body will regulate 
fisheries in the Northwest Atlantic 
outside Canada's 200-mile fishing zone and 
provide for scientific and technical 
consultations on fisheries management. 

In December 1976, ICNAF adopted amendments 
to the Convention (subject to the approval 
of Member Governments) that restrict the 
Commission's management authority over 
fish stocks to the area beyond 200 miles, 
while providing for the Commission to ~ 
offer scientific advice to coastal states 
upon their request. 

In order to consider the framework for 
future multilateral fisheries cooperation 
in the Northwest Atlantic, a preparatory 
conference on the future of ICNAF was held 
in Ottawa in March 1977, to discuss the 
creation of a new Commission designed to 
provide (a) for scientific cooperation 
both within and beyond 200 miles and (b) 
for management of fish stocks beyond the 
200 mile limit. A second preparatory meeting 
is scheduled to take place in June 1977, 
and the Government of Canada will be the 
host of a Diplomatic Conference, which is 
to be convened in Ottawa in October 19/77, 
to consider the adoption of a new Convention 
on future multilateral cooperation on the 
Northwest Atlantic fisheries. 


Cr 


. Foreign fishing activity has been regulated 


. ARE THESE FOREIGN VESSELS LICENSED? 


. WHAT ARE THE GOVERNMENT'S PLAN'S 


. The government has adopted a new plan 


HOW IS CANADA REGULATING FOREIGN FISHING, 
AND WHAT FOREIGN FISHING ACTIVITY IS 
ALLOWED WITHIN THE 200 MILE LIMIT? 


by the application of new regulations being 
developed under the Coastal Fisheries 
Protection Act and the Fisheries Act. The 
basic Government position regarding foreign 
fishing in the Canadian zone is that Canada 
determines what the total allowable 

catch of the various stocks may be, determines 
the needs of her own fishermen, and has 
allocated the surplus to certain foreign 
fleets which have been allowed to fish subjec 
to Canadian laws. It is precisely this 
approach which Norway, U.S.S.R., Poland, Spain 
and Portugal agreed to in recently negotiated 
bilateral treaties. 


Yes, a licensing system has been 
developed for all foreign fishing 
vessels fishing in the Canadian zone. 
The licensing system is one of the 
key elements facilitating effective 
Canadian supervision and control of 
foreign fishing activity. 


HOW WILL BOUNDARIES BETWEEN THE FISHING 
ZONES OF CANADA AND THE UNITED STATES, 

AND BETWEEN CANADA AND FRANCE (ST. 

PIERRE AND MIQUELON), BE DETERMINED? 
Boundaries between Canada and her 
neighbours are the subject of discussions 
with the governments concerned. 


WHAT ABOUT FISH STOCKS BEYOND 200 MILES? 
Canada takes the position that the 
coastal state has a special interest 

in the management and allocation of 

fish stocks in areas immediately 
adjacent to the zone, and Canada is 
seeking international recognition of 
this position. 


REGARDING SURVEILLANCE AND ENFORCEMENT 
IN THE EXTENDED AREA OF JURISDICTION? 


to meet the immediate increased 
enforcement and surveillance needs under 
extended fisheries jurisdiction. 
Beginning in 1976, the number of sea 
days on patrol by vessels on both 

coasts will roughly double to about 
2,000. Offshore patrols will double on 
the Atlantic coast to about 1,500 

sea days, and will increase on the 
Pacific coast to about 500 sea days. 

The number of boardings of fishing vessels 
at sea by Canadian inspectors will 
increase to between 1,200 and 1,400 

per year, permitting at-sea inspection 


of at least one-third of the foreign of the Sea Conference. Canada will continue 


fleet and one-sixth of the Canadian to press for agreement at the Conference 

fleet every month. The number of on other fisheries issues requiring resolution, 
aircraft hours spent locating and including restrictions on the taking of 
identifying fishing vessels will more salmon beyond 200 miles, the management 

than double to over 4,000 per year. of wide-ranging species, such as tuna, and 
Fishing and Marine Service vessels will the special interest of the coastal state 
carry out about 56 per cent of sea in stocks beyond the 200-mile limit. 


patrols, DND vessels about 31 per cent 
and MOT vessels about 13 per cent. A 
205-foot patrol vessel launched in 

June will begin operating in Newfoundland 
early in 1977; two high-speed, aluminun, 
126-foot patrol vessels are also under 
construction for service on the Atlantic 
coast before the end of 1976. 


Q. WHAT ABOUT INCREASED RESEARCH? 

A. In taking over fisheries jurisdiction 
in an area within 200 miles of 
Canada's coast, Canada also assumes 
the obligation to manage the resources 
in the best interests of conservation. 
To do this job effectively, Canada must 
increase its own research and stock 
assessment efforts to a significant 
degree, but foreign involvement in 
research will continue as a requirement 
laid down by Canada for other countries 
permitted to fish in the Canadian zone. 
In addition, mandatory catch reporting 
systems are being developed to provide 
accurate and timely data on domestic 
and foreign catches to provide fisheries 
managers with the information required 
to make sound management and conservation 
decisions. 


Q. WILL THE 200-MILE LIMIT MEAN THE 
RETURN OF GOOD TIMES FOR CANADIAN FISHERMEN? 
A. In the immediate future, no, but eventually, 
yes. The stocks need several years to 
re-build. Fisheries authorities say it 
will take at least 10 years - perhaps 15 - 
to rebuild cod) stocks, for instance to 857 
of their peak levels of the vast, although 
improvements should be noticeable within 
five years. 


Q. WILL CANADA CONTINUE ITS EFFORTS TO 
GAIN ALL ITS OBJECTIVES AT THE U.N. 
LAW OF THE SEA CONFERENCE? 

A. The Canadian Government is committed 
to international agreement concerning 
all uses of the oceans, including fisheries. 
Achieving such agreement has proven to be 
a lengthy and complicated process, however, 
and with the drastic decline in fish stocks, 
particularly on the Atlantic coast, the 
Government could not wait any longer to 
take action to rehabilitate these stocks. 
Canada's action is, however, consistent 
with the consensus emerging at the Law 


| ao or Saritime fishing industry 


Mes By Bruce Little 


For Financial Times News Service 


HALIFAX, N.S. — After 
years of lamenting the decline 
of the fishery, denouncing for- 

eign fleets for causing it and 


pressing for a 200-mile limit to - 


reverse it, the Atlantic provin- 
ces are finally getting what 
they want — a fisheries man- 
agement zone extending 200 


nautical miles out into the 


ocean. 

The fishing zone comes into 
force Jan. 1. For many in 

_ Eastern Canada, it is only now 
beginning to sink in that, de- 
‘spite the chauvinistic rhetoric 
of the last few years, Canada’s 
right to manage. the fish will 
not be a cure-all. 

Canada is taking over a 
massive amount of territory — 

— $00,000 square miles on the 
East Coast and 130,000 square 
miles of the Pacific Ocean. 

“We are acquiring jurisdic- 


tion over an actively fished 
area which approximately dou- 


_bles our present total maritime 
territorial responsibility,” says 
Dr. Lloyd Dickie, director of 
the Institute of Oceanography 
at Dalhousie University, Hali- 
fax. 

That responsibility puts the 
job of managing the fisheries 
zone squarely on Ottawa’s 
back, and the fishing industries 

of a dozen countries as well as 
Canada will be sizing up the 
government’s performance. 


Move unilateral 


_ Technically, Canada’s take- 
over was unilateral: The Law 
of the Sea Conference has yet 
to produce an agreement. But 
in practice, Ottawa had _ per- 
_ suaded the five countries whose 


- fleets account for nearly 90 per ~ 


cent of foreign fishing here to 
oi shocert Canadian control even 
_ before it announced the exten- 
ig sion of fisheries jurisdiction. 


Far from solving the fishing 
industry’s problems, the 200- 
mile limit has simply created 
more of them and each will be 
the subject of fervent con- 
troversy in the next few years. 

Maritimers have a tendency 
to blame the ills of the indust- 
ry entirely on the invasion of 
foreign fishing fleets whose 
ships scour the ocean with 
ruthless efficiency. But the in- 
dustry had problems long be- 
fore the foreigners came. 

Since the Second World 
War, it has faced collapse ev- 
ery six or seven years. The la- 
test crisis was all the more vi- 
cious because of its suddenness. 
In 1973, the groundfish indust- 
ry was enjoying one of its best 
years, despite declining fish 
stocks. In 1974, the roof fell in 
as rising costs and evaporating 
markets squeezed the industry. 

Ottawa responded first with 
a series of Band-aids that 
pumped $131 million of extra 
money into the industry and 
second with an over-all strate- 
gy to get the fishery back on 
its feet. 

The strategy served notice 
that the government plans to 
intervene more and more in the 
industry to get it back on its 
feet. It also plans to. maximize 
the social benefits of the fishe- 
ry rather than allow pure eco- 
nomics to dictate development. 

That approach is bound to 
bring Ottawa into conflict with 
portions of the fishing industry. 
James Morrow, vice-president 
of National Sea Products Ltd., 
Halifax, for one, is worried 
about too much interference 
from Ottawa. 


Industry in jeproady 

He warts the government tu 
lay out a long-term plan that 
would allow depleted fish 
stocks to recover. Within that 
framework, fishing companies 


could maximize their catch in 
the most efficient way. Such a 
plan, he argues, would also 
permit a steady shipbuilding 
program which would. bring 
new boats into use as the 
potential catch grows. 

Mr. Morrow wants Ottawa 
to focus first on rebuilding cod 
stocks. He is worried that by 
the time other fish species re- 
cover there may not be a fish- 
ing industry left to save. 

A basic requirement of good 
fisheries management is solid 
information about fish stocks 
but good research is lacking. 

“Research is absolutely cru- 
cial,” says Kenneth Lucas, sen- 
ior assistant deputy minister 
who runs Environment 
Canada’s fisheries and marine 
service. 

“There are at least 60 stocks 
out there in Atlantic waters — 
a glittering national asset — 
and we simply do not know 
enough about them.” 


Numbers misleading? 

Some argue that Canada can 
use figures gathered by the In- 
ternational Commission for the 
Northwest Atlantic Fisheries. 
Others say those numbers — 
based on catches reported by 
fishermen — are misleading. 
The solution, they say, is more 
research ships and more time. 

So far, the environment de- 
partment has been doing most 
of the work setting up the 
administration for the 200-mile 
fishing zone. Now there is 
pressure in Ottawa to put the 
management unit in this part 
of the country. 

“When they try to manage 
from Ottawa, they get into a 
real mess,” says Mr. Morrow. 
Dr. Dickie goes further, urging 
as much local input as possible 
from smaller communities that 
depend on fish. 


One source in Ottawa says 
the management of the fishing 
zone will eventually be located 
in Eastern Canada. The big 
fight will come when both 
Newfoundland and Nova Sco- 
tia lobby for it. 

Ottawa is trying to hire up 
to 100 new people for fisheries 
management. So many new- 
comers will affect the quality 
of Ottawa’s work until they 
gain experience. 

The ideal candidate, says Dr. 
Dickie, would be someone 
trained in biology and mathe- 
matics with some experience in 
the fishing industry and fishing 
communities. Such a _ broad 
range of qualifications — inevi- 
tably narrows the field. 


Policing questioned 

This is already producing 
public controversy. Can Cana- 
da police its new territory? 
The problem was _ underlined 
last month when three Cuban 
fishing vessels were caught in- 
side the 12-mile limit. — 

Fishermen who have often 
been frustrated by the presence 
of foreign fleets are sceptical 
of Canada’s enforcement capa- 
city and Vice-Admiral Douglas 
Boyle, the commander of Mar- 
itime Command, has_ hinted 
that the navy may not. always 
be available for patrol work. 

Ottawa is more sanguine. 
All foreign fishing ships will be 
licensed, say officials, and the 
government will know where 
and when they will be fishing. 
Canada will also have the pow- 
er to inspect their catches and 
put fisheries officers aboard. 

The power to charge viola- 
tors in court and, more impor- 
tant, the power to withdraw li- 
cences — from countries as 
well as individual ships — will 
be a powerful weapon, they 
say. 

The 200-mile fishing limit is 
only the beginning of (Canada’s 
new Offshore activity. When 
the Law of the Sea Conference 
reaches agreement, the fishing 
zone will become a 200-mile 
economic zone, bringing with it 
even more responsibility for 
sound management. 


Bruce Little is a freelance writer in Hali- 
fax 
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Reprinted by kind permission of The Citizen. - 
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Salmon 
A Special Case 


[PEER Pais] VER 

hel vib Wi CLEING TELE SALMON 
NO LONGER RETURN, 

MAN WILL KNOW HE 

FAS FAILED AGAIN 
ANDEMOVED ONE STAGE 
NEARER HIS OWN 

FINAL DISAPPEARANCE 


TEE MYSTERYSORSD HE 
SALMON’S OCEAN WANDERINGS 
AND FAITHFUL RETURN 

HAS ALWAYS BEEN 

A SOURCESOE. FASCINATION 
FOR MANKIND 


O suggest that the salmons are an endangered 

eroup would certainly be misleading, yet it is true 

that, on a world wide basis, their stocks are declin- 
ing. As with all species of great natural abundance, there is 
a critical point of decline below which recovery becomes 
extremely difhcult, if not impossible. To say that Atlantic 
salmon are within sight of this critical point is probably no 
exaggeration at all. To suggest that high seas fisheries 
could push many stocks, if not the entire species, below 
the critical point of survival is certainly true. 

Yet the challenge can be met, the decline arrested. 
Many new things have been learned about the world’s 
salmon resources in the past twenty or thirty years. For 
the first time there is some clear knowledge of the nature 
and pattern of their ocean movements. For the first time 
there is some clear understanding of the mtimate heredi- 
tary relationship between a vast number of discrete local 
stocks and their precise freshwater environment. For the 
first time the possibilities of rehabilitation and develop- 
ment of existing natural stocks have been amply demon- 
strated. For the first time there is a real prospect of restor- 
ing the runs to their original numbers and perhaps well 
beyond them. 

Canadians believe in the value of the salmon runs and 
their continuing potential. Canadians believe in the right- 


DECLINING RETURNS MAKE 
APMOCGKERY ©OF,ALL EFFORTS 
TO PRESERVE AND IMPROVE 


ten EOOU RCE 


WiitdOU ithe COOPERATION OF 
S PIERSON TRIES OF [HE WORLD, 
CANADA’S EFFORTS MAY 


POV Paw SELESS: 


ness of developing runs to the point of maximum sustained 
yield. Canadians believe that this is a practical objective 
and a responsibility they bear, not only to themselves, but 
to the world. It is a responsibility they are prepared to ac- 
cept. They are already accepting the responsibility for 
control, management and regulation of their own onshore 
fisheries to ensure, year in, year out, adequate numbers of 
spawning fish. They are already striving to ensure main- 
tenance of the salmon’s freshwater habitat in good order, 
and restoration of the habitat wherever it is needed. They 
are accepting these responsibilities as well as the hidden 
costs in increased industrial expenditures and alternative 
development opportunities foregone. But the burden of 
responsibility may become altogether too great if high 
seas fisheries are permitted to destroy the necessary pre- 
cision of onshore management and if declining returns 
make a mockery of all efforts to preserve and improve the 
resource. Without the cooperation of other countries of 
the world, Canada’s efforts may prove useless. Canada is 
asking for that cooperation from the nations gathering for 
the Third United Nations Conference on the Law of the 
Sea: 

The salmons of the world are part of the world’s history, 
part of the world’s culture, part of the world’s wealth. 
Given a healthy marine environment and reasonable con- 
sideration for their freshwater needs they can serve man- 
kind indefinitely into the future. Is it better to permit a 
high seas fishery far from rivers of origin that will 
lead almost inevitably to the salmon’s extinction? Or are 


the salmons worth the effort and complexities of a pro- 
hibition of high seas fishing for them and for other anad- 
romous species, such as the shad, the steelhead trout of the 
Pacific, the hilsa of the Indian Ocean and the European 
sea trout? Canadians believe there is only one possible 
answer and are asking recognition of the rights of the 
countries of origin in the following terms: 


ih 
That anadromous stocks should be fished only by coastal 
states and only in areas under their jurisdiction, subject, 
however, to any appropriate arrangements between neigh- 
bouring states of origin where there is intermingling of 
their respective stocks. 


2. 
That the conservation of anadromous stocks requires com- 
prehensive management throughout their migratory range, 
aud that the state of origin has a special interest in such 
management. 


an 
That a coastal state which, in its own area of jurisdiction, 
fishes for anadromous stocks originating in another state 
should take into account these conservation and manage- 
ment requirements and consult with the state of origin in 
this regard. 


If weakness and indecision allow the salmons, in their 
abundance, to disappear from the rivers and the oceans, 
what hope can there be for the future of life itself ? 


The United Nations 
and the Law of the Sea 


WHY A LAW OF THE SEA? 


Because no borders mark the sea, it is necessary 
to frame a law that would ensure that the sea and its 
vast resources are used and developed fairly, ration- 
ally and peacefully for the benefit of all mankind. 
such a convention must reconcile many conflicting 
interests. Here are some of the main issues. 


How far can a country’s sovereignty extend over an 
expanse of sea? 


How far out may a State proclaim exclusive rights 
Over resources, including fishing? 


The area beyond national jurisdiction has been de- 
signated the common heritage of mankind. How 
should this area be exploited? 


How can developing countries benefit from deep-sea 
exploration if developed countries control! the 
necessary technology and capital? 


How can marine pollution be prevented? 
How can marine life be protected against extinction? 


How should disputes arising from use of the sea be 
settled? 


Reprinted by kind permission 
of the United Nations, N.Y. 


HOW HAS THE UNITED NATIONS HELPED 
TO DEVELOP A LAW OF THE SEA? 


Framing a law governing all aspects of the use 
of the sea is bound to be a long and difficult under- 
taking. Consequently, delegates to recent United 
Nations discussions of the subject have agreed not 
to vote on each issue that arose but to work on the 
basis of a general agreement before a vote can even 
be considered. 

So far the United Nations has organized three 
Conferences on the Law of the Sea which have dealt 
progressively with the different questions. 


The First Conference, 1958, adopted four conventions. 
Briefly, they dealt with the territorial sea and the con- 
tiguous zone, the high seas, fishing and the conserva- 
tion of the living resources of the high seas, and the 
continental shelf. This Conference, as well as The 
Second Conference, 1960, failed to define the limits of 
the territorial sea and fishing zone. 


Between the Second Conference and the Third Confer- 
ence (1974), there were important developments: 


— in 1967 the General Assembly established an Ad 
Hoc Committee. Its sessions saw wide recognition 
of the sea-bed and ocean floor beyond the bounda- 
ries of national jurisdiction as an area to be used 
exclusively for peaceful purposes. Also several 
delegations felt that a new set of rules defining the 
limits of national jurisdiction was crucial to the 
whole situation. 

— In 1968 the General Assembly established the 
Committee on the Peaceful Uses of the Sea-bed and 
the Ocean Floor beyond the Limits of National 
Jurisdiction. The work of this Committee resulted 

— in 1970 in the adoption by the General Assembly of 
the Declaration of Principles Governing the Sea-bed 
and the Ocean Floor. 


The Third Conference held sessions in New York and 
Caracas (1974), Geneva (1975) and New York (1976). 
It set up three main committees to deal respectively 
with the international régime;the territorial sea, the 
economic zone, islands, archipelagos, geographically 
disadvantaged countries and the continental shelf; 
and marine pollution and the transfer of technology. 


WHAT PROVISIONS MIGHT A LAW OF THE 
SEA INCLUDE? 


The Single Revised Negotiating Text. At the end 
of the Session, held in New York from 15 March to 7 
May 1976, the Third Conference received a Revised 
Single Negotiating Text to be used as the basis for 
further negotiations on the final convention. This 
text is in four parts: 


Part | sets out general principles to implement 
the basic concept that the resources of the inter- 
national sea-bed area beyond the limits of national 
jurisdiction are a ‘‘common heritage of mankind’’. 
The text would establish an International Sea-bed 
Authority empowered to exploit the ocean bottom 
for its mineral wealth and to contract with outside 
utilities, including States and corporations, to 
permit them to engage in mining under the 
authority's control. 

Part Il contains provisions on States’ rights and 
duties in a 12-mile territorial sea, a contiguous 
zone extending up to 24 miles from shore, a 200- 
mile exclusive economic zone, the continental 
shelf underlying these areas, archipelagic waters 
(within States which consist of archipelagos), and 
the high seas. 

The provisions on the economic zone represent 
a new concept in international law. They would 
give coastal States sovereign rights over the fish 
and other living and non-living resources of that 
zone while reserving freedom of navigation and 
certain other freedoms to all States. 

There are also provisions for a revenue-sharing 
system, and the granting of rights, subject to bila- 
teral and regional agreements, to land-locked and 
geographically disadvantaged States to fish in the 
economic zone of neighbouring States. 

Part Ill deals with marine environment and 
scientific research. Subject to certain safeguards 
relative to the consent of a coastal State or States, 
the text calls for provision of foreign States to 
conduct research in the economic zones of other 
States, as well as on the high seas. 

On the marine environment, States would have 
different powers to enforce anti-pollution regula- 
tions, depending upon a number of relevant factors. 
Other provisions call for action to promote the 
development and transfer of marine technology. 

Part IV, prepared by the President of the Con- 
ference, Ambassador H.S. Amerasinghe of Sri — 
Lanka, proposes a system for the compulsory 
settlement of disputes, by means freely chosen by 
the parties. The choices include reference to a 
proposed Law of the Sea Tribunal, resort to the 
International Court of Justice, arbitrational tribu- 
nals, conciliation commissions and a new type of 
committee for handling technical disputes over 
fisheries, pollution, scientific research and 
navigation. 


Seabed minerals from the 
area which constitutes 
“The common heritage 


of mankind” 


These Seabed Minerals ordinary 
looking potato-shaped stones 
called nodules, may be the 
source of future revenues for 
the benefit of all mankind. 


THE NOTION OF THE "COMMON HERITAGE OF MANKIND" 


"The concept of the common heritage of mankind represents an 


ee do extremely radical, novel and imaginative approach. While the 
paven tide waters superjacent to the international seabed area may continue 

he eo cas to be subject to the laissez-faire doctrine of freedom of the high 

eso how seas, except as amended by international fisheries, conservation, 


pen i sal environmental and disarmament treaties, the seabed below and its 

{hl aud _ resources will be subject to a regime of international management, 

vere governed by a new international authority. The potential 

fon 9? implications of this new concept are truly far-reaching. It can 
ne re-shape the thinking of all of us about how to live together 

ito? in harmony, sharing instead of competing for finite resources. 


step What the international community is attempting to do is to 


to develop the first international management system for some of the 


8 yd ap resources of the planet earth, based on principles of sound conser- 
UA gpa vation, rational development and equitable distribution of benefits. 


(bb. 

th cout My personal view is that any negation of individual rights 

or state sovereignty involved is far outweighed by the collective 
benefit that may ultimately ensue. The attitudes, legal concepts, 
the economic principles and the international area of the seabed, 
to be reserved for purely peaceful uses and for the common heritage 
of mankind, can teach us lessons in international co-operation 
which we can translate into action in other areas of human activity- 
even on land. 


The experience we can gain in the first true example of 
"supra-nationalism" can have profound effects upon existing world 
order, founded, as it is, on the concept of the "nation-state" 
with little or no sharing of sovereignty even within the UN. 
cil Quite apart, however, from the potentially negative aspects, such 
: agar P° . as the possible threats to peace which could follow from failure 
ul 44) to translate this beautiful idea into concrete rule of law, there 
HO al: are other equally important considerations of a more positive 
nature. 


Pi [tov a ae ee 
Now : The point of major importance in my view is that the common 


Spun? heritage is directly relevant to - and may even be a pre-condition 
to -attainment of the New International Order. If the developed 
states resist this trend, they jeopardize the fate of the Conference 
as a whole and in the process do a great disservice to the inter- 
national community." 


-e... extract from an address entitled 
The Third Law of the Sea Conference: The Consequences of Success 


or Failure. by J.Alan Beesley. 


Find out about the New International Economic Order? 


See article by Maria Eduardo Gongales ‘‘Who Owns the Oceans? “’ for additional information 
on the links with the proposed New International Economic Order? . 


THE NOTION OF THE ''ECONOMIC ZONE" 


"...-the economic zone concept originated from the patrimonial 

sea proposal put forth by certain Latin American states.... 

and certain other countries. All of these proposals had in common 
the same basic elements, namely, coastal state sovereign rights 
over the resources of both seabed and the water column —- that 

is to say, both the living and non-living resources - out to a 
distance of 200 miles, coupled with certain defined and restricted 
jurisdictions for the purposes of preserving the marine environment 
and controlling scientific research. ....the coastal state 

does not exercise sovereignty or jurisdiction within the zone. 


The above proposal, however is one of the most radical 
to emerge from the Law of the Sea Conference and it remains to some 
extent controversial, both in doctrinal and in more practical 
terms. The major maritime powers continue, for example, to assert 
that the waters of the economic zone have the status of high seas, 
while some states would consider them as quasi-territorial sea. 
The majority view, however, is quite clearly that the waters of the 
economic zone are neither high seas nor territorial sea but have 
a status incorporating some elements of each of these two regimes, 
but consituting, in fact,a totally new legal regime. There is 
criticism of the concept on the grounds that it divides up large 
portions of the world amongst coastal states. These criticisms 
characterize coastal states as being somehow outside the interna- 
tional community when, in fact over 90% of the peoples of the 
world reside in coastal states, and the coastal states comprise 
the majority of the states of the world. This is not, to suggest 
that the legitimate interests of the land-locked states should 
be overlooked. On the contrary, these states must be given 
equitable treatment in the new emerging regime... it is quite 
misleading to suggest that coastal states are seizing something 
from the international community when they together represent the 
major part of humanity. It follows, that they owe a duty to reflect 
the interests of states which do not have a coastline, or which 
havea very.shortone...."' 


oeaaeecextract £rom an-address entitled 
The Third Law of the Sea Conference: The Consequences of Success or 
Failure by J. Alan Beesley. (1976) 


Jurisdictional Claims ~ 
Economic-~Fishing-Territorial 


The following states claim jurisdiction over areas of the sea to a distance of 200 miles from the baselines from which the 
breadth of the territorial sea is measured or to the maximum distance possible where zone-locked. Where claims are 
non-specific, categories have been determined from the regimes exercised within the zone. 


FISHING ZONE 
State Date entered into force Approximate area involved 
Angola January 28, 1976 147,600 square miles 
Belgium January 1, 1977 800 square miles 
Canada January 1, 1977 857,000 square miles 
Chile April 11, 1953 667,300 square miles 
Denmark January 1, 1977 414,400 square miles 
F.R.G. January 1, 1977 10,400 square miles 
France January 1, 1977 32,200 square miles 
Iceland October 15, 1975 252,800 square miles 
Ireland January 1, 1977 110,900 square miles 
Netherlands January 1, 1977 24,700 square miles 
Nicaragua April 8, 1965 46,600 square miles 
Norway January 1, 1977 590,500 square miles 
United Kingdom January 1, 1977 274,800 square miles 
U.S.A. March 1, 1977 3,000,900 square miles 
U.S.S.R, March 1, 1977 1,257,100 square miles 


TERRITORIAL SEA 


State Date entered into force Approximate area involved 
Argentina January 4, 1967 339,500 square miles 
Benin March 24, 1976 7,900 square miles 
Brazil March 25, 1970 924,000 square miles 
Ecuador November 11, 1966 338,000 square miles 

El Salvador September 7, 1950 26,800 square miles 
Liberia December 24, 1976 67,000 square miles 
Panama February 2, 1967 89,400 square miles 

Peru November 11, 1965 229,400 square miles 
Sierra Leone April 17, 1971 45,400 square miles 
Somalia September 10, 1972 228,300 square miles 
Uruguay December 3, 1969 34,800 square miles 

29 Countries have a 3 mile territorial sea and 58 have a 12 mile territorial sea 

ECONOMIC ZONE 

State Date entered into force Approximate area involved 
Bangladesh September 15, 1974 22,400 square miles 
Burma - 148,600 square miles 
Comoros June, 1976 72,100 square miles 
Costa Rica May 20, 1975 75,500 square miles 


Dominican Republic 
Cuba 


February 26, 1977 


78,400 square miles 
105,800 square miles 


France - - 

Guatamala June 9, 1976 28,900 square miles 
Haiti . 46,800 square miles 
India January 16, 1977 587,600 square miles 
Maldives December 5, 1976 279,700 square miles 
Mexico June 5, 1976 831,500 square miles 
Mozambique August, 1976 163,900 square miles 
Norway . - 

Pakistan December 17, 1976 92,900 square miles 
Portugal - 517,400 square miles 
Senegal April 1, 1976 60,000 square miles 
Sri Lanka January 15, 1977 150,000 square miles 


Excluding the Antarctic zone it is estimated that the total global area of potential 200-mile jurisdiction comprises 


35,173,300 square miles of sea. 


In addition to the above, it is reported that the following states have either draft, or enabling legislation which when 
implemented will extend jurisdiction to 200 miles: 


Bahamas Resource Zone 
Papua New Guinea Resource Zone 
Japan Fishing Zone 
South Africa Economic Zone 
Sweden Fishing Zone 


CONTINENTAL SHELF 


A total of 48 countries have continental margins extending beyond 200 miles including Australia, Brazil, Canada, 
India, Japan, Mexico, New Zealand, Norway, UK, USSR, U.S. 


The United Nations 
and 

the international 
community 

in search of 

a new law 

of the sea 


by 
Maria Eduarda 
Goncalves 


MARIA EDUARDA GONCALVES, Portu- 
guese jurist, is a member of the Portuguese 
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OR centuries the oceans were 

regarded as “belonging to no 

one” (res nullius) and as sub- 
ject to the principle of the freedom of 
the seas enunciated in 1609 by an 
exponent of international law, the 
celebrated Dutch jurist Hugo Grotius. 
The eventual result was that they 
were taken over, exploited and divid- 
ed up by the then powerful mari- 
time nations which set about build- 
ing navies for the discovery and 
appropriation of “new worlds” and 
unknown seas. 


With the passage of time, and 
primarily for reasons of defence, 


WHO OWNS 


THE 


OCEANS? 


national custom and practice found 
formal expression in the rule that a 
coastal state had sovereign rights up 
to a distance of three miles from its 
shores, the maximum range of a 
ball fired from a cannon of that 
period. Beyond that limit the prin- 
ciple of freedom of the seas applied. 


More recently, the long-accepted 
idea that the seas are an inexhaus- 
tible source of living resources 
and a suitable receptacle for all the 
waste and rubbish dumped _ into 


them has been challenged. Some 
developing countries have taken 
unilateral action to extend their 


zones of sovereignty to the 200- 
mile limit so as to exploit and pro- 
tect their own fishing stocks. Other, 
industrially developed, countries 
have extended their jurisdiction to 
the continental shelf in the hope of 
exploiting its mineral resources. 


The United Nations organized two 
Conferences on the Law of the 
Sea—one in 1958 and the other in 
1960—at which the main concern 
was to establish limits for the terri- 
torial sea and to Jay down prin- 
ciples for the conservation of the 
seas and their biological resources, 
in addition to discussing more tra- 


ditional problems relating to ship- 
ping and communications. 


But the seas continued to be seen 
as a potential source of exploitable 
wealth, providing they are properly 
managed. Recent investigations of 
the sea-bed beyond the zones of 
national jurisdiction and at great 
depths have resulted in the discovery 
of mineral resources such as nodules 
of manganese and have led indus- 
trially developed countries to create 
new technologies for exploiting them. 


It was with that specific prdspect 
ahead that in 1967 Malta’s repre- 
sentative at the United Nations Gen- 
eral Assembly proposed that imme- 
diate steps be taken to regulate the 
use of sea-bed mineral resources and 
ensure that they were exploited for 
peaceful purposes and for the benefit 
of all mankind. 


It was feared that with the aid of 
technological progress, the indus- 
trially developed nations, enjoying 
strategic superiority, would scramble 
for resources of this kind located 
beyond the limits of national juris- 
diction and use them for their own 
exclusive benefit, and to the detri- 
ment of the developing countries. 
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The Third United Nations Con- 
ference on the Law of the Sea began 
in 1974. It largely stemmed fram 
the need to fill gaps in existing inter- 
national legislation which did not 
cover these new uses of the sea. 


However, by this time many new 
States which had played no part in 
the formulation of traditional mari- 
time law had achieved independence. 
They had also become aware of the 
importance of their offshore resources 
for providing food supplies and as 
a means of economic and social 
development. 


Growing attention was also being 
paid to problems of protecting the 
sea’s living resources and the ma- 
rine environment and of defending 
national sovereignty. All these fac- 
tors led the U.N. Member States to 
agree on the need for negotiations to 
create a legal framework for dealing 
with such questions and to ensure 
that the uses of the oceans should 
not become a constant source of 
tension and conflict but develop 
harmoniously in a climate of mutual 
respect. 


One of the major themes under 
discussion is the prospection and 
utilization of the minerals of the sea- 
bed beyond the area of national 
jurisdiction. The international com- 
munity now accepts that these re- 
sources are part of the common heri- 
tage of mankind and should there- 
fore not be appropriated by only 
those countries which have the im- 
mediate capacity to extract them. 
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They should be administered by an 
international authority, still to be set 
up, in which all States would be 
represented on an equal footing. 


The proposed International Sea- 
Bed Authority would be a revolu- 
tionary innovation within the United 
Nations family. It would be gov- 
erned by the new concepts under- 
lying international relations: the 
exploitation of the area beyond na- 
tional jurisdiction should be for peace- 
ful purposes only, and the benefits 
shared equitably among all States, 
with particular emphasis on the needs 
of the developing countries. 


However, the —industrially-dev- 
eloped countries have reservations 
about some of these proposals: in 
the last few years multinational com- 
panies have made massive invest- 
ments in perfecting technologies for 
exploiting the sea-bed nodules as a 
major source of manganese, copper, 
nickel, cobalt and other minerals. 


On another important question—the 
adoption of a 200-mile economic 
zone—there is more or less general 
agreement. In this zone coastal 
States would have various powers 
including exclusive jurisdiction over 
living resources, with the right to 
determine the size of the total ailow- 
able catch and the unused surplus 
that could be granted to another 
state by inter-party agreement. 


The 200-mile limit would be a 


step towards better redistribution of 
the uses of the living resources of the 
sea, by 


restricting the major sea 
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powers—hitherto guilty of over-fishing 
many species—in their access to the 
coastal waters of other states. 

Contrary to what has happened up 
to now, coastal States would at last 
have control over the resources of 
their offshore waters in a 200-mile 
zone—and this, for the developing 
countries, is a matter of fundamental 
imoortance. 


In fact, with this extension of na- 
tional jurisdiction, one-third of the 
oceans will cease to be considered as 
the high seas (subject to the principle 
of “freedom of the seas”) and will 
come under the coastal States’ juris- 
diction. 


The international and_ regional 
fishing organizations to which inter- 
ested States belong, and which are 
responsible for managing the re- 
sources of specific areas, will con- 
tinue to play a big role in promoting 
scientific co-operation, collecting and. 
distributing information and also in 
developing technical assistance to 
enable coastal States to make full 
use of the resources in their zones. 


This co-operation is particularly 
necessary since some migratory spe- 
cies such as tunny move over a wide 
range through the economic zones of 
several States. 


Agreement on these issues will 


only be possible if other States are 
given certain vital guarantees such as 
freedom of navigation, overflight and 
under-water cable-laying for commu- 
nication, as long as these guarantees 
in no way prevent the coastal States 


SIX MILLION TONS OF MINERALS A YEAR 


Vast areas of the ocean are strewn with nodules like those shown 
above, containing minerals such as manganese, iron, copper and 
As much as 6 million tons of nodules may accumulate 
annually in this way in the Pacific Ocean alone. 
world’s several billion tons of ocean bed nodules with their mineral 
wealth new techniques are currently being developed. 
scientists examine samples of ocean sediments. 
seen embedded on a “core” raised from the sea bed at a depth of 
4,000 m. in the Madagascar Basin (Indian Ocean) during a French 
oceanographic expedition in May 1976. 


To exploit the 
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In 1974, world fish 
production exceeded 
60 million tons. 
About 90 per cent of 
the catch came from 
areas of the “High 
Seas” which may 
one day become 
“economic zones” 
under the exclusive 
jurisdiction of coastal 
States. For many 
countries fishing is a 
major food resource. 
Among them is Sri 
Lanka whose fishing 
fleet numbers the 
graceful catamarans 
seen in photo right on 
the beach at Negombo, 
near Colombo, 

the capital. 
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from exercising their new rights. 


This new legal order of the seas 
would be part and parcel of the effort 
to establish a New International 
Economic Order based on internatio- 
nal co-operation and mutual respect 
and designed to reduce the present 
inequalities between developing coun- 
tries and those of the industrialized 
world. 


In seeking to include the law of the 
sea in the New International Econo- 
mic Order, the Third Conference came 
up against another major issue in 
addition to the question of giving 
priority to the developing countries. 
This was the problem of landlocked 
countries and those which are at a 
disadvantage because of the small- 
ness of their coastline. 


These countries are struggling to 
achieve recognition of special rights 
giving them access to the economic 
zones of coastal States in their re- 
gion, as well as the right to exploit 
under favourable conditions the re- 
sources of these zones, or at least 
to have preferential access to the 
unused surpluses of coastal States. 


As for the protection of the ma- 
rine environment, especially against 
pollution, the extension of the juris- 
diction of the coastal States to 200 
miles makes it necessary to redefine 
their competence in this field and 
harmonize their control standards 
with those adopted regionally or 
internationally. 


The aim is to prevent pollution 
caused by oil tankers and other ves- 
sels or due to operations involving 
the discharge of pollutants, and to 
prevent or reduce damage to health 
and to living resources, and at least 
ensure that accidents in one area 
do not have repercussions in other 


parts of the ocean. 


The developing coastal States also 
seek recognition of the right to 
control oceanographic research by 
ships and organizations from other 
countries in their coastal waters and 
to have such research placed under 
their jurisdiction. They are also 
demanding that their consent should 
be required in cases where the re- 
sults of this research have a direct 


impact on their own marine resources. 


or are aimed at practical applications. 
It is claimed that the coastal States 
should thus have the right to take part 
in formulating research programmes 
and to participate in their execution, 
and have access to the results and 
their analysis. 


However, the major powers still 
champion the principle of complete 
freedom of (non-applied) research, 
and view control by the coastal 
States as a threat to science and 
the acquisition of new knowledge. 
It is clear that regional and global 
bodies such as the Intergovernmental 
Oceanographic Commission could 
play an important role in promoting 
agreement between the countries 
concerned. 


Generally speaking, the developing 
countries hope to benefit from the 
new regime for the oceans as a 
means of hastening their economic 
and social development. However, 
they are hampered by the lack of 
adequate infrastructures, of scientific 
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and technical knowledge and a shor- 
tage of capital, to say nothing of the 
limits imposed by the huge cost of 
the technologies developed in the 
industrialized countries. 


The costs are particularly prohibi- 
tive when it comes to exploiting min- 
eral resources, whereas the technolo- 
gies needed for exploiting living 
resources are within the reach of 
many coastal countries. 


These points have been intensively 
discussed by the U.N. Conference 
and there is every reason to believe 
that the future Convention on the 
Law of the Sea will cover them by 
adopting principles which encourage 
the transfer of technology, although 
the industrialized countries are mak- 
ing a stand in favour of what they 
regard as fair payment for patents 
and equipment. 

As can be anticipated in matters 
of such complexity in which such im- 
portant interests are at stake, one 
can expect divergences regarding in- 
terpretation and even disputes regard- 
ing application of the future regime 
of the oceans. 


The final agreemeht on these ques- 
tions will thus depend on compro- 
mise and the setting up of internatio- 
nal machinery for forestalling or sett- 
ling any disputes that may arise. 
Two recent international disputes 
from which useful lessons can be 
drawn are the “cod war” between 
Iceland and the United Kingdom and 
the tension between Greece and 
Turkey over the delimitation of zones 
of jurisdiction in which mineral re- 
sources are thought to exist. 

It is essential to settle such dis- 
putes by peaceful means in the spirit 
of the United Nations Charter, if mu- 
tual co-operation and understanding 
in the international community are 
not to be impaired and the solution 
of practical problems posed by the 
exploitation of the sea is not to be 
jeopardized. 

Thus the Conference has studied 
the various mechanisms that States 
could use to solve these problems, 
including such traditional ones as 
arbitration and the _ International 
Court of Justice at The Hague, as 
well as new ones such as the Law 
of the Sea Tribunal (still to be set up) 
in which the developing countries 
would be well represented. 

Delay in drawing up the Conven- 
tion would undoubtedly lead many 
States to establish unilaterally their 
own laws on the exploitation of the 
seas resources. Various countries 
have indeed recently extended their 
areas of national jurisdiction and 
transformed them into exclusive eco- 
nomic zones. 


Conversely, there is the risk that 
big multinational companies would 
not wait for the end of the negotia- 
tions and would instead press for 
immediate exploitation of the sea- 
bed without limits or conditions and 
for the sole benefit of those who 
have least need of these resources. 


A situation of that kind could well 
generate tensions and aggravate 
disputes within the international 
community. 


In practice, the process of creating 
a new law of the sea is already und- 
erway. It is to be hoped that it will 
be influenced by the concepts of a 
New Economic Order and will be prov- 
ided with institutions that guarantee 
its application for the benefit of the 
international community as a whole 
and taking also into account legiti- 
mate national interests. 
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The Law of the Sea conference: 
factors behind Canada’s stance 


By J. Alan Beesley 


The United Nations on December 17, 1970, 
took a decision of considerable importance 
to Canada. The world body decided that a 
third UN Conference on the Law of the 
Sea would be held in 1973 if necessary 
preparations could be made by then. The 
first two such conferences were held in 
1958 and 1960. 

In Resolution 2750 adopted at the UN 
General Assembly’s twenty-fifth session in 
1970, it was agreed that among the sub- 
jects to be included on the agenda of a 
third conference were “the establishment 
of an equitable international regime — 1n- 
cluding an international machinery — for 
the area and the resources of the seabed 
and the ocean floor, and the subsoil there- 
of, beyond the limits of national jurisdic- 
tion, a precise definition of the area, anda 
broad range of related issues including 
those concerning the regimes of the high 
seas, the continental shelf, the territorial 
sea (including the question of its breadth 
and the question of international straits) 
and contiguous zone, fishing and conserva- 
tion of the living resources of the high seas 
(including the question of the preferential 
rights of coastal States), the preservation 
of the marine environment (including, in- 
ter alia, the prevention of pollution) and 
scientific research”. 

The decision was arrived at after 
many weeks of negotiation, with some 
countries arguing that all that was needed 
was a conference limited to three issues: 
breadth of the territorial sea, passage 
through straits, and coastal fishing rights. 
Others, including, in particular, Canada, 
argued that any approach to redeveloping 
the Law of the Sea must be comprehensive 
and must deal with the whole range of 
issues left unresolved or resolved imper- 
fectly at the first conferences. The Cana- 
dian delegation played an active part in the 
negotiations and in fact chaired the final 
rounds of negotiations that reached agree- 
ment. As a consequence, it was the Canadi- 
an delegation that introduced the “com- 
promise” resolution into the UN and read 
into the record a number of “understand- 
ings” relating to the decision. 


Canadians may wonder why Canada 
has taken and is continuing to take such an 
active interest in resolving the various con- 
tentious issues of the Law of the Sea and 
of the environment. The answer can be 
deduced in part simply by looking at a map 
of Canada. Canada is obviously a coastal 
state. It is said to have either the longest 
or the second-longest coastline in the 
world, and that is the first fact of life in 
determining Canada’s approach to any at- 
tempt to resolve Law of the Sea issues. A 
second major fact of life, which is not quite 
so evident, is that Canada is not a major 
maritime power with an extensive ship- 
ping fleet, and this affects the Canadian 
position considerably, compared, for ex- 
ample, to that of many other Western 
states. A third important fact of life is that 
Canada is a coastal fishing nation interest- 
ed in preserving the living resources in the 
waters adjacent to its coasts rather than a 
distant-water fishing nation. 

These three facts, or factors, tend to 
group Canada with other coastal states, in- 
cluding, in particular, those of Latin 
America, but the matter is more complex 
than that. Canada is also one of the major 
trading nations of the world, and, as such, 
interested as much as any state in main- 
taining freedom of commercial navigation. 
Given the lack of a Canadian mercantile 
fleet, the Canadian approach to certain 
questions such as flag-state jurisdiction, 
especially flags of convenience, is under- 
standably different from that of major 
flag states, however close Canada’s rela- 
tions with such states may be. An obvious 
example is the relevance to the world of 
today of present international law con- 
cerning flag-state jurisdiction to the prob- 
lem of pollution by oil-tankers. 


Continental shelf 

Yet another factor influencing the Cana- 
dian position on the Law of the Sea is that, 
unlike many other coastal states (includ- 
ing most of the Latin American states), 
Canada has a huge continental shelf com- 
prising an area amounting to almost 40 
per cent of its land-mass. It is considered 


to be the second-largest continental shelf 
in the world, exceeded only by that of the 
U.S.S.R., and is said to comprise approxi- 
mately two million square miles. Moreover 
Canada’s continental shelf, like that of 
Argentina, is deeply glaciated, with the 
consequence that it extends to great depths 
at considerable distances off Canada’s 
coast in the north and off its east coast, so 
that simple distance or depth formulas for 
defining the outer limits of the continental 
shelf have little relevance to the Canadian 
situation. Thus, not surprisingly, Canada 
continues to support the “exploitability 
test” laid down in the 1958 Geneva Con- 
vention, defining the outer edge of the 
continental shelf in terms of the limits of 
exploitability and the recent decision of 
the International Court of Justice in the 
North Sea continental shelf case. This de- 
cision affirmed that the continental shelf 
was not some artificial, highly theoretical 
or abstract concept but the actual physical 
extention seaward of the submerged land- 
mass. 

Another factor of some importance is 
that Canada is not a major power. AI- 
though Canada, is an ally of some of the 
world’s major Western powers and there- 
fore to some extent shares their preoccu- 
pations concerning global Western naval 
strategy, at the same time it has much in 
common with other coastal states con- 
cerned about their own security interests, 
particularly those involved in naval pas- 
sage through straits, close to their shores. 
Another significant factor is that Canada 
is a non-nuclear power and is deeply com- 
mitted to disarmament, and this has af- 
fected Canada’s approach to such questions 
as the Arms Control Treaty and the de- 
nuclearization of the seabed. Not surpris- 
ingly, there has been a distinctly Canadian 
approach on that issue (as on most others 
in the related field of disarmament and en- 
vironmental protection in international law 
in general). 

Yet another factor, or rather a range 
of considerations, influencing Canada’s ap- 
proach to the Law of the Sea issues is that 
Canada is at one and the same time both a 
developed and a developing country. This 
dichotomy of perspective has particular 
application to the offshore, that is to say 
the continental shelf. Canada has the tech- 
nology developing countries desire, gained 
the hard way by learning through doing, 
and in this respect Canadians probably 
rank amongst the foremost in the world. 
Canadian experts can be found involved in 
drilling operations and offshore explora- 
tion operations in widely-scattered parts 
of the globe. But, at the same time, Canada 
lacks the vast amount of risk capital re- 


quired to develop its offshore resources 
(or considers that it does, which may have 
the same consequence in policy terms). 


Huge investments 

Exploration and exploitation of the petro- 
leum resources of the seabed involve huge 
investments. On this issue, Canada’s point 
of view is more analogous to that of devel- 
oping countries concerned about control- 
ling such investments in their interests 
than to that of many developed countries 
which are primarily concerned to protect 
their own investments in offshore explora- 
tion and exploitation operations near other 
countries’ coasts from being nationalized. 
Canada tends to be more interested in 
guarding and protecting its own resources 
on its own continental shelf. 

It is not surprising, perhaps, that it 
was a Canadian delegation that first pro- 
posed, in a UN forum, in September 1971 
in the Sixth (Legal) Committee, that it 
was time for the world organization, to 
consider developing a code of ethics lead- 
ing ultimately to a multilateral treaty to 
regulate the activities of multinational 
corporations. The Canadian proposal was 
based on the argument that, if states had 
long been the subjects of international law, 
and individuals were now the objects of 
international law, as in the Human Rights 
Conventions for example, why not attempt 
to develop international law applicable to 
the large multinational or transnational 
entities, many of them with budgets bigger 
than those of most Western governments, 
which were regulated on a hit-and-miss 
basis by unharmonized national legislation. 
The application of such an initiative to the 
question of pollution havens suggests the 
need for the development not only of trade 
law on these questions but of international 
law. 

Connected with this aspect of the 
problem is one that is becoming increas- 
ingly important in Canada at present, and 
that is the whole issue of foreign owner- 
ship and control of multinational corpora- 
tions. Merely to consider in a superficial 
manner the range of problems raised by 
the possibilities brought about by new 
technology to exploit the non-living re- 
sources of the continental shelf and the 
seabed beyond national jurisdiction is to be 
aware of the complexities of the problem. 
In the exercise of “sovereign rights” over 
the continental-shelf mineral resources, 
pursuant to the 1958 Continental Shelf 
Convention to which Canada is a party, the 
problem is perceived through the perspec- 
tive of a country which requires a very 
clear-cut, authoritative interface for deal- 
ing with companies drilling off its shores — 


Time to consider 
a code of ethics 
for governing 
multinational 
firms 


Canadian laws 

geared to faster 

exploration 

and exploitation 
of resources 


particularly with respect to pollution con- 
trol, but also on many other commercial 
and economic issues. (This explains why 
Canadian legislation administered by the 
Department of Energy, Mines and Re- 
sources and by the Department of Indian 
Affairs and Northern Development is as 
tough as any in the world, both on pollu- 
tion control and on such matters as the 
terms for exploration and exploitation of 
offshore mineral resources. However, 
Canada’s laws on these questions are 
development-oriented and deliberately 
designed to encourage exploration and ex- 
ploitation of resources. It is that element 
that makes Canadian legislation rather in- 
teresting to developing countries and this 
is why Canada’s delegation has spent much 
time in the UN Seabed Committee ex- 
plaining the approach embodied in Can- 
ada’s legislation. ) 


Innocent passage 

Another factor in the Canadian position is 
that, although Canada supports the gen- 
eral conception of the widest possible free- 
dom of commercial navigation consistent 
with environmental protection and coastal 
state security, Canadians are understand- 
ably sensitive about the need to redevelop 
and “modernize” the conception of “in- 
nocent passage” through such straits as 
Canada’s Northwest Passage. Under what 
conditions can loaded oil-tankers be cap- 
able of innocent passage of such straits? 
An additional and related factor is that 
Canada has already established the 12- 
mile territorial sea, which has long been 
claimed by the U.S.S.R. but is not accept- 
ed by Canada’s major ally, the United 
States, except as a part of a comprehensive 
settlement of outstanding Law of the Sea 
issues. (As a result of Canada’s 12-mile 
territorial sea, Canada has control of the 
eastern (Barrow Strait) as well as the 
western (Prince of Wales Straits) “gate- 
ways’ to the Northwest Passage, whether 
or not other states accept Canada’s long- 
standing claim that the waters of the Arctic 
archipelago are Canadian.) 

Another factor in determining Can- 
ada’s approach to the third Law of the Sea 
Conference relates to the question of free- 
dom of scientific research. While, like 
other technologically-developed states, 
Canada has a high degree of expertise, en- 
abling it to carry out its own scientific re- 
search in coastal waters and the subjacent 
seabed, Canada shares some of the concern 
of developing countries about the difficul- 
ty in differentiating between “pure” scien- 
tific research and commercial research by 
other states and about protecting Canada’s 
“sovereign rights” over the continental 


shelf researches, not only on economic 
grounds but for well-founded reasons of 
national security. Although it shares some 
of the preoccupations of the developing 
country coastal states, Canada is at the 
same time interested in fostering and fur- 
thering, as are other developed countries, 
the freest possible basis for scientific re- 
search in coastal waters. Merely to con- 
sider the question is to perceive very 
clearly that the problem is not simply one 
of “free access to coastal waters” in return 
for “free access to scientific information” 
gained from research in such waters. One 
of the underlying problems is the lack of 
the technology on the part of many devel- 
oping countries to make adequate use of 
the results of such research. 


Marine environment 

The final preoccupation of Canada — and 
one of the most important — flows from 
the first — the length of Canada’s coast- 
line. This is the need to protect Canada’s 
own marine environment from degrada- 
tion. It is sufficient to refer to Canada’s 
Arctic Waters Pollution Prevention Act 
and the breakthrough it is achieving in 
developing international environmental 
law, and the recent amendment to the 
Canada Shipping Act extending Canadian 
pollution control to the Gulf of St. Law- 
rence, the Bay of Fundy — Hecate Strait, 
Dixon Entrance and Queen Charlotte 
Sound. Canada cannot be oblivious to any 
development concerning international en- 
vironmental law, if only because of the 
position it has taken in its own national 
legislation. The importance of the issue to 
Canadians can be gathered from the fact 
that the Arctic pollution control legislation 
was affirmed unanimously in the House of 
Commons and, more recently, the Canadi- 
an stand on the Cherry Point pollution 
spill, which was also affirmed unanimously 
in the House of Commons. 

In the light of the considerations out- 
lined above, it is easy to see why Canada 
attached importance to being a member of 
the original 35-member ad hoc UN Com- 
mittee on the Seabed (established as a re- 
sult of the initiative of Malta), and the 
later Standing Committee of 42, now ex- 
panded to 96 members at the initiative of 
Sweden. Since passage of the UN resolu- 
tion on a third Law of the Sea Conference, 
the mandate of the Seabed Committee has 
been extended to include preparatory 
work for the Conference on all of the 
issues mentioned in the 1970 Resolution 
2750, together with any other issues that 


warrant consideration at that time. 
Turning to how Canada is implement- 
ing its own approach to these Law of the 


Sea questions, the best way of explaining 
the Canadian position is to say that Canada 
has adopted a pluralistic approach — act- 
ing unilaterally, bilaterally or multilater- 
ally as appropriate. 

Canada has not hesitated to move uni- 
laterally when it was the only way to meet 
a particular problem. It was by this means 
that Canada established its Arctic Waters 
Pollution Prevention Zones, its 12-mile 
territorial sea, its fishing zones and its 
pollution-control zone. 

In the light of the controversy that 
has arisen over Canada’s “unilateral” leg- 
islation, it is appropriate to bear in mind 
that the Law of the Sea has always been 
developed by state practice, i.e. unilateral 
measures gradually acquiesced in and fol- 
lowed by other states. 

The three-mile territorial sea, to the 
extent that it was a rule of law, was 
established by state practice. The 12-mile 
territorial sea, which is now virtually a 
rule of law, has been established in exactly 
the same way, by state practice, by coun- 
tries doing just what Canada has done, 
namely passing their own legislation. Can- 
ada does not, however, take the position 
that every country has an unlimited right 
to set its own maritime boundaries. It rec- 
ognizes, as is pointed out in the 1951 de- 
cision of the International Court of Justice 
in the Anglo-Norwegian fisheries case, that 
any act by a coastal state delimiting its 
maritime jurisdiction has effects on other 
states. 

For just such reasons Canada has 
negotiated with other countries affected by 
its fisheries and pollution-control legisla- 
tion. This is, of course, a difficult, labor- 
ious, time-consuming and delicate process 
— maintaining Canada’s national position 
while still attempting to seek equitable ac- 
commodations with other states that are 
affected by its measures. 


Series of agreements 

Thus, it can be seen that, if Canada has 
been active unilaterally, it has been equal- 
ly active bilaterally and has negotiated a 
series of agreements phasing out the fish- 
eries activities, in Canadian territorial sea 
and fishing zones, of Norway, Britain, 
Denmark, Portugal and Spain (not yet in 
force), and has negotiated a completely 
new agreement with France concerning 
French fishing rights in the Gulf of St. 
Lawrence. Canada has also carried out 
intensive negotiations with Denmark and 
France concerning the delimitation of the 
continental shelf between Canada and 
those countries and has undertaken the 
process of negotiating continental shelf 
delimitations with the United States. Can- 


ada has also negotiated and recently re- 
newed a reciprocal fishing agreement with 
the United States whereby the nationals 
of either country may fish up to three 
miles from the shoreline of the other. 

Canada has also negotiated a fishing 
agreement with the U.S.S.R. applicable to 
waters off Canada’s west coast and is en- 
gaged in negotiating an analogous agree- 
ment with the U.S.S.R. covering waters off 
Canada’s east coast. Canada has also car- 
ried out a series of intensive negotiations 
with the United States and the U.S.S.R. and 
other Arctic countries concerning the pos- 
sibility (not yet in sight) of developing a 
multilateral agreement to ensure the pre- 
vention of pollution and the safety of navi- 
gation in Arctic waters. 

What has Canada been doing on the 
multilateral level? One need only look at 
the records of IMCO, of the Seabed Com- 
mittee and of the Stockholm Conference 
to get some idea of how active Canada has 
been in attempting to develop international 
environmental law and a new international 


Law of the Sea. 
Canada is probably as active as any 


other country on a whole range of Law of 
the Sea problems, technical rules of the 
International Maritime Consultative Or- 
ganization and international environmen- 
tal law issues. The question arises as to 
why Canada has consistently advocated a 
comprehensive co-ordinated and integrat- 
ed approach to the Law of the Sea rather 
than an attempt to settle some of the easier 
issues first seriatim and proceed to the 
more intractable ones. There are three 
reasons for this approach. First, the Cana- 
dian view is that only at a comprehensive 
Law of the Sea Conference can there be a 
balancing as between the national interests 
of individual countries and as between na- 
tional interests and those of the inter- 
national community. Secondly, the com- 
prehensive approach represents an at- 
tempt to meet the difficulty in reaching 
agreement as to which issues are the pri- 
ority questions. States are generally 
agreed on the high priority of one issue — 
the seabed beyond national jurisdiction — 
but are deeply divided on the relative im- 
portance to be attached to almost all other 
issues. Thirdly, almost no single issue left 
unresolved in this field of contemporary 
international law can be settled in isolation 
from other unresolved issues. There is in- 
terpenetration and interconnection which 
can be illustrated by examining any one 
of them. 

For example, Canada from the begin- 
ning has been active in the Seabed Com- 
mittee on the question of the seabed be- 
yond the limits of national jurisdiction. 


States in accord 
on high priority 
of seabed zone 
beyond national 
jurisdiction 


Zeal to protect 
‘sovereign rights’ 
over resources 
of continental 


shelf 


This question, raised by the Ambassador 
of Malta, concerns the limits to be desig- 
nated for this region, the regime applica- 
ble and the machinery for implementation 
of such a regime. 

Canada has accepted from the outset 
that there is an area of the seabed beyond 
national jurisdiction. While Canada sup- 
ports the “exploitability test” laid down in 
the 1958 Geneva Convention on the Con- 
tinental Shelf, it does not argue that this 
give it the right to march out into the very 
centre of the ocean. So Canada has taken a 
serious interest in this question, and made 
a number of proposals and suggestions and 
participated in all of the deliberations of 
the Seabed Committee. 


Seabed issues 

The issues being discussed in the Seabed 
Committee involve first the regime 
for the seabed beyond national jurisdic- 
tion. What international law will apply in 
that area? Where do the limits of the area 
begin? What are the kinds of legal rule 
states will agree to as governing explora- 
tion/exploitation in that area? What kind 
of international machinery will be requir- 
ed, if any, to implement this regime? There 
are a whole host of problems raised by 
this issue, ranging from such matters as 
serious security questions to basic econo- 
mic problems for developing countries, the 
always very delicate issue of boundaries, 
although they are not national boundaries 
in the usual sense because no state has 
sovereignty over the Seabed beyond its 
own territorial sea. States are naturally 
zealous to protect their “sovereign rights” 
over the mineral resources of the con- 
tinental shelf. 

In addition to the seabed problems in 
the context which has been explained, 
there is a widespread feeling in the UN 
that the Continental Shelf Convention it- 
self requires some elaboration and clarifi- 
cation. The Continental Shelf Convention, 
in Canada’s view, represents a significant 
development of international law, and 
much of that convention will have to be 
retained in any new approach. The “ex- 
ploitability test” is an elastic one, and it 
may be that the international community 
will have to devise some different legal 
basis for measuring the extent of national 
jurisdiction. There is a clear interrelation 
between the regime and limits of the sea- 
bed beyond national jurisdiction and the 
limits and regime of the continental shelf 
(which begins at the outer edge of the 
territorial sea and ends at the edge of the 
international area which will be preserved 
“for purely peaceful uses for the benefit 
of mankind, particularly the developing 


countries”). : 

To take another example, Canada is 
very seriously concerned about the prob- 
lem of over-fishing, and believes the time 
has come to do something about it. It is 
somewhat ludicrous, in an age when tech- 
nology has made fishing quite a different 
thing from what it once was, to say simply 
that “freedom of the high seas” applies and 
that one of the freedoms is the right to 
fish at will. We think that the fishing prob- 
lem has to be resolved through recognition 
by the international community, in the in- 
terests of conservation, that there will 
have to be an agreement on a management 
conception, with the coastal states playing 
a very large role in managing the fisher- 
ies resources off their coasts. We are not 
arguing that the coastal states should have’ 
exclusive rights to all the fish in such areas 
but are supporting the inclusive approach, 
whereby other states would be permitted 
to fish subject to certain preferential 
rights to the coastal state. All concerned, 
however — and this is important — would 
fish on the basis of strict conservation 
rules, so that it would no longer be a case 
of whoever comes first grabbing-up all the 
fish and letting the others go home with 
empty ships. 

The fisheries problem is linked to the 
problem of the breadth of the territorial 
sea, because a number of Latin American 
states claim a 200-mile territorial sea 
within which they restrict foreign fishing. 
Closely connected with the breadth of the 
territorial sea is an issue that has been 
raised by the United States and the U.S.S.R. 
— namely, the right of passage in straits 
that would be affected by the 12-mile ter- 
ritorial sea. What they want is an un- 
restricted right of passage, not innocent 
passage. That is a question that raises dif- 
ficulties for many coastal states as well as 
Canada (with respect to the Northwest 
Passage). That is one of the issues that will 
have to be resolved if we want a complete 
accommodation and not merely a picking- 
away at the problem. 


Pollution problem 

The problem that, in a sense, is the most 
complex of all is that of pollution, first 
because the law is so undeveloped. This is 
why Canada acted unilaterally. It is why 
Canada reserved its position on the Inter- 
national Court on this issue. There is al- 
most no environmental law on the inter- 
national plane. What there is, Canada has 
helped to create. Canada has been consist- 
ent. In the Boundary Waters Treaty with 
the United States, as early as 1909, the two 
countries agreed to an obligation not to 
pollute their respective boundary waters. 


The Trail Smelter case was an arbitration 
case involving a dispute between Canada 
and the United States, which went on for 
many years, ending in a ruling that a state 
could not so use its own territory as to 
damage the territory of another state. A 
big smelter in Trail, B.C., was sending 
fumes across the border and damaging 
trees and agriculture, etc., in the United 
States. Canada accepted state responsi- 
bility for the damage. 

Canada had a very strong position on 
the Partial Test Ban Treaty (an environ- 
mental as well as an arms-control meas- 
ure), on the Non-Proliferation Treaty 
(another arms-control measure with en- 
vironmental implications), and on the sea- 
bed Arms Control Treaty (which also has 
environmental aspects). 

A second reason why the pollution- 
control problem is so complex is that 
coastal states, in attempting to protect 
their environment, must necessarily pass 
measures that affect not only commercial 
vessels or fishing vessels or naval vessels 
or private yachts but all of these. Thus all 
normal means of navigation are at one and 
the same time subjected to controls by 
coastal states. However minimal the inter- 
ference with freedom of navigation, these 
steps raise for major maritime powers 
basic questions concerning their conception 
of the freedom of the high seas. 

What is the particular policy being 
pursued by Canada on the many unresoiv- 
ed Law of the Sea issues? The idea basic 
to a Canadian approach — unilateral, bi- 
lateral and multilateral —to all of the 
issues mentioned is “functionalism”. The 
Canadian approach is not a doctrinaire 
one based on preconceived notions of tra- 
ditional international law nor is it a radi- 
cal or anarchistic approach careless of con- 
tributing further to the already chaotic 
state of the Law of the Sea. The Canadian 
position has been to analyze the problem 
and attempt to determine the specific 
measures needed to resolve the issues. On 
the multilateral plane, Canada, at both the 
1958 and 1960 Law of the Sea Conferences, 
pioneered the functional approach (which 
was once embodied in the Law of the Sea) 
whereby states assert over various kinds 
of “contiguous zones” only that amount and 
that kind of jurisdiction necessary to meet 
the particular problem in question. When 
Canada has acted unilaterally, it has re- 
frained as much as possible from asserting 
total sovereignty and instead has asserted 
just that jurisdiction necessary to fulfil the 
particular functions required. 

Sovereignty comprises a whole bundle 
of jurisdictions — that is to say, everything 
from criminal law, customs law, fishing 


regulations, shipping regulations and anti- 
pollution control to security measures. A 
state will exercise its sovereignty, for ex- 
ample, in the territorial sea subject only to 
a right of innocent passage. States also 
exercise their sovereignty over their in- 
ternal waters (subject to no qualifications.) 

Canada suggested at the 1958 and 
1960 Law of the Sea Conferences that a 12- 
mile territorial sea may or may not have 
been required at that time, but what was 
essential was to accord to coastal states 
fisheries jurisdiction out to 12 miles. This 
was the origin of the well-known Canadian 
“six-plus-six” formula (i.e. a six-mile ter- 
ritorial sea and a further six-mile exclu- 
sive fishing zone). The proposal failed by a 
fraction of a vote to become accepted at 
the 1960 conference as a rule of interna- 
tional law. 


Classic example 

Canada’s Arctic Waters Pollution Preven- 
tion Act provides a classic example of the 
functional approach. Only that degree of 
jurisdiction was asserted that was essential 
to meet the real (as distinct from the 
psychological) needs, as has been made 
clear by a number of statements by the 
Prime Minister and the Secretary of State 
for External Affairs. The same can be said 
of Canada’s amendments to its Territorial 
Sea and Fishing Zone Act. Where total 
sovereignty was needed (as in the case of 
Barrow Strait, for example), it was as- 
serted and, for this as well as other rea 
sons, Canada established a 12-mile terri- 
torial sea, replacing the 1964 Canadian 
legislation, which had established a 9-mile 
exclusive fishing zone adjacent to Canada’s 
pre-existing 3-mile territorial sea and laid 
down the basis for determining it from 
straight baselines. 

In the same 1970 amendments to the 
Territorial Sea and Fishing Zone Act, 
Canada laid down the legislative basis for 
proclaiming exclusive fishing zones “ad- 
jacent” to its coast. Subsequently, by 
Order-in-Council, the special bodies of 
water on the east and west coasts mention- 
ed earlier were established as Canadian 
fishing zones. A little later, pursuant to 
amendments to the Canada Shipping Act, 
pollution control was ‘established over 
those zones. (Canada did not legislate to 
implement its long-standing claims that 
certain bodies of water, such as, for ex- 
ample, the Bay of Fundy on the east coast 
and Hecate Strait and Dixon Entrance on 
the west coast, are Canadian internal wa- 
ters. Canada simply asserted the kind of 
jurisdiction necessary to extend fisheries 
and pollution-control jurisdiction.) 

The ways in which Canada has applied 


Fraction of vote 
blocked adoption 
of ‘six-plus-six’ 
coastal formula 


Aim at declaration 
of principles 

as a framework 
for environmental 
law 


the functional approach to such issues as 
marine pollution, fisheries control and the 
seabed beyond national jurisdiction will be 
discussed in subsequent issues of [nterna- 
tional Perspectives. But it may be useful 
at this point to explain the relation, in the 
Canadian view, between the UN Confer- 
ence on the Human Environment held in 
Stockholm in June, the IMCO Conference 
in 1973 and the Law of the Sea Conference, 
also scheduled for 1973. 

It has been the Canadian position since 
the decision of the UN to hold an environ- 
mental conference in Stockholm this year 
that such a conference could provide a 
unique opportunity to adopt a multi-dis- 
ciplinary approach to the future develop- 
ment of international environmental law. 
Such law has been virtually non-existent 
until now, and it was the Canadian view 
that it would be a major achievement if 
the conference could reach agreement on a 
declaration of principles that would not 
only provide guidelines to states for their 
future action but lay down the framewor} 
for the future development of interna- 
tional environmental law. What was pro- 
posed by Canada to achieve this end was 
the adoption and endorsement by the Con- 
ference of marine pollution control prin- 
ciples and of a declaration on the environ- 
ment which would embody principles of in- 
ternational environmental law founded on 
the Trail Smelter case. 


Stockholm guidelines 

Canada therefore argued strongly that the 
Stockholm Conference should produce 
legal principles as well as exhortations to 
co-operative action. Canada argued that 
these legal principles should then be re- 
ferred by Stockholm to the 1970 IMCO 
Conference for information and guidance 
and translation into technical rules for the 
safety of navigation, since only IMCO has 
the necessary expertise to carry out such a 
task. Canada has argued further that the 
Stockholm principles should be referred 
to the Law of the Sea Conference for 
action. Only the Law of the Sea Conference 
provides a forum for the major redevelop- 
ment of the Law of the Sea so badly re- 
quired, particularly that relating to the 
protection of the marine environment. 
(IMCO is not by its constitution a law- 
making forum, and it is the Canadian view 
that no attempt should be made to re- 
develop the Law of the Sea under the aegis 


of IMCO.) 
With these considerations in mind, 


Canada was the first (and only) state to 
table a declaration of marine pollution 
control principles in the Inter-Govern- 
mental Working Group on Marine Pollu- 


tion that was preparing for the Stockholm 
Conference. At the same time, Canada he- 
gan to work with the United States and 
other countries to develop a convention to 
forbid dumping into the sea of certain 
toxic substances carried from land to sea 
in ships. Canada was also the first country 
to table a declaration on the human en- 
vironment, and the Canadian declaration 
had a high degree of legal content, anal- 
gous to the UN declarations on human 
rights and on outer space. 

The marine principles elaborated in 
the Working Group on Marine Pollution 
at Ottawa in November 1971 and the draft 
Convention on Dumping (first submitted 
by the United States at that Working 
Group and later redeveloped at a meeting 
in Reykjavik) have now been referred on- 
ward by the Stockholm Conference for 
action by the Seabed Committee (the prep- 
aration committee for the Law of the Sea 
Conference) and for the information of 
the IMCO Conference (in the case of 
marine-pollution principles), and to a sep- 
arate conference to be held in London (in 
the case of the draft articles for a dumping 
convention). 


Three principles endorsed 

It is worth noting that not only the 23 
marine-pollution principles agreed to at 
the November 1971 UN Working Group 
meeting in Ottawa were endorsed by the 
Stockholm Conference and referred to 
IMCO and the Seabed Committee but the 
three controversial Canadian coastal state 
jurisdiction principles were also referred 
to the Seabed Committee. It should be 
noted also that the draft Dumping Conven- 
tion articles “blessed” by Stockholm are 
now no longer a “licence to dump” as was 
the case with the earlier drafts. The 
articles now provide the basis for an ef- 
fective draft convention. It is effective for 
two reasons: first, environmentally, in 
that it specifies a “black list” of toxic sub- 
stances that cannot be dumped at all and a 
“orey list” of other toxic substances that 
can be dumped only under strict controls, 
and, second, from a jurisdictional point of 
view, because it would permit enforcement 
by all parties to the Convention against 
ships “under their jurisdiction”. (The 
action proposal actually approved at 
Stockholm read — “against ships in areas 
under their jurisdiction”.) Thus the draft 
Convention may represent a real break- 
through in that it may lay down a basis for 
an accommodation between flag states and 
coastal states, enabling both to enforce the 
Convention against offending parties, 
much as is the case with respect to slave 
ships and pirate ships. 


The draft declaration on the human 
environment approved by the Stockholm 
Conference contains a number of legal 
principles based on those embodied in 
Canada’s original draft declaration, prin- 
cipally the duty of states not to carry out 
activities within their jurisdiction that de- 
grade the environment of other states or 
the environment beyond any state’s juris- 
diction, and the duty to develop further 
the law of liability and compensation for 
such damage. Thus the first objective in 
Canada’s three-pronged approach has been 
achieved. Needless to say, much still re- 
mains to be done. 

One closing comment may be in order. 
The impression is sometimes created that 
Canada is attempting to assert its claims in 
ways that ignore the interests of other 
countries. An examination of the action 
taken by Canada and the statements made 
by Canadian representatives in a series of 
UN and other forums (going back to the 
1969 Brussels IMCO Conference) indicates 
the contrary to be the case. Canada has at- 
tempted to work out the basis for an ac- 
commodation between coastal states and 


maritime powers, between coastal fishing 
states and distant-water fishing states. 
Canada has suggested that these issues be 
approached conceptually as matters in 
which maritime — distant-water fishing 
states — agree that coastal states exercise 
certain management and conservation and 
environmental preservation powers on be- 
half of the international community as a 
whole, subject to strict treaty rules and 
subject to third-party arbitration as to the 
manner in which such authority is applied. 
The concepts that Canada has been sug- 
gesting are “delegation of powers” by the 
international community to coastal states 
and the acceptance of the duties of “cus- 
todianship” by coastal states in the inter- 
ests of the international community as a 
whole. Whether these concepts eventually 
find general support, it is worth noting 
that they were reflected in the third Cana- 
dian principle just referred by the Stock- 
holm Conference to the Seabed Committee. 


Mr. Beesley is Legal Adviser to the De- 
partment of External Affairs. 
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Canadian Evaluation of the Third 
Law of the Sea Conference: 
Fifth Session 1976. 


InGroductacon 


The third Conference on the Law of the Sea held its 
fifth session in New York from August 2 to September 17,1976. 
The Conference had before it the Revised Single Negotiating 
Text (RSNT), comprising some 300 articles as well as annexes 
which the Chairman of the three Committees first presented 
at the third session in Geneva in 1975 and further refined 
during the fourth session in New York in March-May of this 
year. The RSNT, divided into four parts. = coversea sie iamene 
matters under discussion at the Conference. While it has 
no formal status, the text is, in effect; the workineedocumenn 
of the Conference and has contributed to the considerable 
progress achieved to date’ on a wide range of issues. 


It was hoped that by convening the fifth sessionwas 
soon as possible after the fourth session, the momentum of 
the negotiations could be substained and agreement achieved 
on most, if not all, of the vmore “content lousmissues ee aus 
at the outset of the session, the Chairmen of the three 
Committees identified the outstanding key issues and 
established work programs aimed at achieving acceptable 
compromise formulae. Work was also: to go forward on Part TV 
of the RSNT covering settlement of disputes and on the preamble 
and final clauses thus paving the way for the preparation 
of a consolidated draft Convention. 


This ambitious work program was not fulfilled. Although 
Significant progress was achieved on important issues in 
Committees II and III and informal meetings of the Plenary 
were able to complete a review of the provisions on 
settlement of disputes, Committee I reached an impasse over 
the question of the legal regime to apply to the exploitation 
of the deep seabed beyond the Jimlts7ofenationa ley Uric Ole lon 
And since there has been a general understanding from the 
outset of the Conference that the work of the three Committees 
is interrelated and that any final Convention on the law of 
the sea must embody all of the subject matter now covered 
by the RSNT, there was little hope of taking concrete 
decisions on the results of the work in Committees II and III 
until the deadlock in Committee I had been overcome. 


Committee I 


Commmmvee sien as as its main function the preparation of draft 
apc loomre Parole Une Tereime, tO apply in the international. deep 
Peale wore aulau so. views caned and-ocean floor beyond the: limits 
CeiaeoMOlc mul ksULCwmoM deGguarcd by U.N. resolution to be the 
"common heritage of mankind". At this session the Committee concent- 
havedmrarcoLysonecnie ThUunCLLOning ot the proposed, International 
seabed Authority in the system of exploitation of seabed nodules, 
ae sove Wiki Coes Norp ly sdl vides major industrializea states and 
PicCmOCVelOpmneecouUMP ules  LWe Andusoerialized-states basically wish 
the future LOS treaty to provide guaranteed access to the deep 
SedveOs UO iVeLeme Meu co uWwhiile=deve loping countries want access 
tO private companies to be allowed only at the discretion of the 
International Seabed Authority and want the proposed International 
iver mmoeos eL New ODeralimmearm of the Authority, to have a 
PLeterredyDOs ETA Onna inininee tne deep seabed, The Socialist states 
Cpr veacerinMUrOpC ss OusbNClin pole, Want guaranteed rights of access 
COM une eat oomGOmuicEmmGcoaty, 625 ‘ODpOSed tO private companies. 


Towards the -end of the session the U.S. Secretary of State 
introduced a proposal aimed at breaking the deadlock on the issue 
See con sem aK osmieeiesTared chav tne Uso. would be) prepared to 
COMUrIDUVe BLOND NC EianeineeOol the Enverprise to- make it’ commercially 
Via bske andsemable ft to begin mining operations during the same 
time frame as other state and private entities under an assured 
AecCer ow ey = leMnee ere WOULG) sn addition, be a review mechanism 
Soe pean olLavedmpcrlO0s LOrmvlose pertsrot the Committee Is text 
SOpmuCa esiVoOm- cCapeColm ning tt 1s) 5O,bDe hoped -that, this proposal 
Canecontripure vOWards echileving anwaccommodation: on the most 
MUNCne iia ROD eu aiaCino tie wConterence. (States: will-undoubtedly 
UOC melOL ere. CrmeLaOranlon, Of bie Uo. proposal, perhaps. during 
Licerscessuonale vealks ~ before responding definitively. 


Caradawe ocak nec nod e-Proundspositoion on this issue, holding 
Provere osha rom rien tomOlmacceos amuse De. granted tO private companies 
Waseca tata OorkmparalledeLO, wor un Collaboration: with,. the 
Hii VOM Ibiemblemseancd «White also Opposing unregulated and 
lve LepedmaocceccmuOn cher secaped. which would be contrary to the 
Dimi OlenOGmriee COMMOm = neritarer or mankind’, Of direct concern 
LOM ola dom ms UnCmproduc lp Hon, COnLLOUtormla relating-to exploitation 
of deep seabed manganese nodules to be incorporated in the RSNT. 
Canada has expressed grave concern over the potential effects of 
reaper e wae OnmNinnCheaWwoulds preclude application of production 
COMelO sem lemninve Loot One wocalbeGenuLlhor ity at the level of less 
than 6% annual world nickel growth. In order to guard against the 
potential harmful effects of seabed production to land-based mining 
ious try ee Norch, Could sresulo from preferential treatment being 
given to seabed producers, Canada proposed an alternative formulation 
ae hes laste sescaon. lis formuda would ensure against disruption 
eteexistcing Mineral markets due to sudden or-artificially—induced 
seabed nickel production. The developing countries as a group 
Sub Eved ean roposa le durine elit s fession which incorporated the 
Canadian approach, and indeed went somewhat farther, in protecting 
land-based nickel production. 


Committee IL 


Some progress was achieved in Committee Tiswhtensrconcerned 
with all the traditional law-of-the sea jurisdictional issues 
as well as elaborating the new: concepl ot sthe 200 mile economic 
ZOMey. 


Five Negotiating Groups established by the Chairman dealt 
respectively with: 


1) the legal status of the exclusive economicmzoire andre he 
ri chtsandpauritess oO Gmrsc coastal and other states in the zone. 


2) the right of access of Landlocked) etates sto sangeet om Gite 
sea. and mreedom oletransinn: 


3) the definition of the outer edge of the continental margin 
and revenue-sharing in respect of the exploitation of the 
continental shelf beyond 200 miles; 


WW) the question o.f 13 vicar vomuse Omnis international navigation; 


5) the delimitation of the terrivorialgses.. uiewe.c Use. 
economic zone and the continental shelf between adjacent 
Or, Opposite svatese 


The concept of an exclusive economic zone in which the coastal 
state exercises triple jurisdiction over living and non-living 
resources, marine pollution control and marine SscLéenti fice researen 
appears now to be firmly enshrined im the RONT vas zone of thewkey 
components of a new Convention. Differences remain, however, as 
to the legal status off the Zone — thate 15 gale) ote) Ce eo Om ie 
categorized as high seas or, as Canada has proposed, a sui generis 
zone which is neither high seas mor térrivorialwsea, 0c) Wires 
enbodies the right ‘of functional jurisdtetion by c0as taleou apes 
is the view of Canada that the RSNT in its Articles 44, 46, 47 and 
75 has already provided for a fair balance of rights and obligations 
as between coastal and maritime states. As a means of accommodating 
maritime state interests more specific guarantees of traditional 
high seas freedoms in economic zones might be written into the LEeXe 
but without at the same time classifying the economic zone; acmoig2 
seas or otherwise prejudicing the rights and interests of coastal 
states, but no agreement has yet been reached on such a formula 


Good progress was achieved on the question of rights of access 
and transit for interested states although the Group was unable © 
finally to reach an overall compromise due to last minute reservations 
on the part of some landlocked states. It would seem, however, that 
with some minor changes, agreement on the relevant text in the RSNT 
(Part II, Chapter V1) could be reached) at thejnexty es. 10m. although 
the issue remains \avrduEpi cul teone:. 


The fisheries articles of the RSNT were not a focal point of 
discussion at the recent session and the concept of a coastal state's 
sovereign rights over the living resources in the economic zone 
remains firmly embodied in the draft text. Thisweal lords = (rome. ler 


Hatuwonal support .for action already taken. by Canada and other 
eo eemvOme Grew sniavronalatasheries, jurrsdietion oub to 200 miles. 
Final agreement has not, however, been reached on these articles. 


ine following are the’ basic elements of the regime governing 
the living resources in the exclusive economic zone as embodied in 
Picwio ll eond rethlecleds ine tne@mabional Veris lation of countries , 
including Canada, which have already extended to 200 miles; 


ie WeomeOse pole lL uvensia Wiedarermine che tocal allowable 
Coe cChmanCcricuermMmi emits Narvesitjine capacity within 
Glia rien Meta 


2) the coastal state shall promote the objective of optimum 
Mowe CO Oar iem lL Vai eres ources dinceLne- exclusive 
economic. 20ne; 


3) where a coastal state does not have the capacity to harvest 
Vim cmoMeromabtem Cap China Ussiad ll Subject to 1ts 
Mato ceneme nancies bomb motlye JOLNer Spates: access to .the 
Surplus tOpeunes al towable “cauch, 


Viewty IemMOrem ficult. Cues oLOnse yeu to. be resolved is the 
elaim) by landlocked and geographically disadvantaged states to a 
Dict orenulLo wren OnacCecomLO i Vvinprmesources sin the economic 
Lon Olen DOU sya LOSmOlme Soo Les) li Lie rPesion. For the first 
time at the Conference, representatives of landlocked and geograp- 
eC ihsaaviaiiveCedms tates sWeCaImOts cuss LOOMS. with a representative 
Teo TO mec Ocs na ms Da Gorm UneniICeLinemrecenupsOos lon. Ihe differences 
Lome Comer Oo tee ROL licr ms wmOomlOnrtemepwO-soli tudes; common 
Om emom=a Cem Cull te MD LOreCOmonGma willl turroier effort tcould be 
Pwo weve wun TOmom moa sone pve eomromise ion Che question of access 
VOmUiom inom es Oui Ces molenyICmeconOmic Zone; ay the next session. 


HaOme domo oe MeO newCOnmorence, Canada has strongly 
asserted a coastal state's sovereign rights over the natural 
resources of the entire continental shelf (a right. recognized in 
the 1958 Continental Shelf Convention) out to the edge of the 
continental margin (comprising the physical shelf, the slope, and 
Pie o) wre cOUpleCaNWwirm thi sera phte Canada and. other broad-shelf 
COUN DGMeSwhave, Pecopnized) ourrobliration in equity to share a 
Dereenivay Oi UNomuevem@ucemCer i Vode romeexplorlavion..or the resources 
Oimelie CON nenGalmsnedi= peyond,-00 miles. This basic approach is 
Spo Lee elem oN Gen ONeVonR wm Oorminlacsator defining the outer edge 
Ot the shelf and a revenue—-sharing scheme aré yet to be agreed. 
canadanvuayecra ead neeroleeinmnrdlscuss@ons ons these matters and 
Che res arewcncOuGec ine amu lCcapLOnsSathat staves are closer to an 
agreement on a method of defining the outer edge of the continental 
margin (based on a formula drafter by Ireland and Canada) and on 
a formula for sharing the revenues derived from the exploitation 
Ol voeamsnerdleresourees, Ol. the continental shelf beyond- 200 miles, 
while safeguarding the sovereign rights of the coastal state over 


these resources. Some states, principally the landlocked and 
geographically disadvantaged states, are still attacking thesrdea 
of coastal state sovereignty over the broad margin to its outer 


Tin tsisbub et herests growing evidence of an emerging consensus 
which will accept the basic view of broad-shelf states. 


The effect of a 12 mile territorial sea on passage through 
snternational straits has continued to be one of the more difficult 
issues at the Conference. There is widespread agreement that rights 
of passage must be maintained through those straits phavwars 
used for international navigation but that are overlapped by the 
territorial sea of one Or ,more coastal states. Canada has supported 
thie principle puleies called also for rules tempering ChIissveLene 
of transit which would protect the coastal state environment. 

A regime of "transit passage" is now embodied in the RON Teandeis 
like ly etoebewa Jcenvaal element of any Convention emerging fromsche 
Conference. However, some straits states are seeking more specific 
safeguards to accompany the right of transit passage and, based on 
encouraging indications at the recent session, there are hopes that 
through direct consultations between reparian and user states an 
accommodation will ultimately be reached thus reso LWvangecnesos 

the more crucial issues at the Conference. 


Finally, the Negotiating Group set up to deal’ with the economic 
zone boundary delimitation articles. met only twice towards the end 
of the Conference and was not in a position to reach agreement on - 
proposals pugs bel orem a. Canada has expressed concern that Ariicie 
62 of the RSNT, as currently drafted, runs counter to existing 
principles of international law governing delimitation OL Maric me 
boundaries; in particular, thejwell established rule of equidistance. 
Accordingly, Canada has joined with Spain in introducing an amendment 
to Article 62 which clearly prescribes the median or equidistance 
line as the general rude sior tne delimitation of the exclusive economic 
zone between adjacent and opposite states while taking into account 
special circumstances, where jus titied. aeor ders co reach an 
equitable result. 


Committee III 


The mandate of the Third Committee encompasses the protection 
and preservation of the marine environment, marine scientific 
research, and the development and transfer of technology. 


With respect to marine poliurion provisions, negotiations at 
the fifth session confirmed the emerging consensus in favour or na 
functional sharing of marine pollution jurisdiction between coastal, 
flac’ mand.porl.svalesnmrpac longstanding Canadian support LOR: 
global "umbrella" treaty laying down basic environmental obligations 
now appears to be generally accepted and is already embodied in the 
Ci aise tac ue. 


MOWeVelLMericocOulAbLiIpsetiortSs = mus. continue to obtain. satisfactory 
results on certain outstanding issues. The package deal reflected 
an the current’ draft text whereby coastal states forego standard- 
making powers (i.e., powers to enact national laws to protect and 
preserve the marine environment) in return for the right to enforce 
internationally agreed standards in respect of vessel-source pollution 
in the economic zone remains intact. However, there was an effort 
DieromneWeiiariL ime staves -lO introduce, more ‘stringent restrictions 
OnmcOcctal seave jubpisdiletion, Canada and other ‘coastal states took 
a strong stand against such efforts: warning that any further 
diminution of coastal state enforcement powers, already well hedged 
With flag state safeguards, would put at risk the delicately 
Detlaneec compromise reflected in the: current RSNT text. 


WiGOeresDeCumlO COaStan stave POWers to. control marine pollution 
in their territorial seas, many maritime states have construed 
thes ri ain Oli nnocentepassacerenvan absolute sense so as to impose 
SeVeCemcc orm ue Ono won LNesDONeCIS Om a coastal State to set standards 
ceo wom ose OUmCempO Milt On Canada, and a number of other 
Soo oe Oe TemeOule Cano tO avemrnots ced, On the soveréecion right 
CimomcOCspomala Com Orenacu tia uLOna welaws, Within the territorial 
Soom CUT emu iemOCol on CONStRICOLOM, manning, and equipment 
Oia] Sc oe Mabie oe CemOrmalul ci palvrons Om agreed international 
Sorat oO mcob lem OnSuUCcII=natuers:,, as well as to set more 
Sb en eiemOLeCciarperobencards.. cOMmeNpropress Was achieved-on this 
De Vem vet lemreceniwsec cone in thabetue. Chairman's final report 
acknowledged that this was a key issue on which further negotiation 
WocmesConulaLimoOrdere ror recone: le nthe navigation rights of 
uO ites Cave mW ulemoOVereLon ep reropaulvess of the coastal state 
VemeNacumaondeavO MhactiVirOnmen Tad taws In its territorial’ sea. 


Pnmoneme ceo, Ot mariner scilentifnvesresearch the key issue has 
Decne andi kelly “lO remain, whether the consent of the coastal 
Stuer course hOrenenverescarch activities are undertaken 
ioe oOCononverZzOne Or. Ol rrsmcOontnonvalesnei ti. The solution 
incorporated in the RSNT, Part III went some way towards a workable 
Cougion aeRO yemMaka nen boo wCOnSen tno euliescoastval State necessary 
Dew Soecheol ty ines that “unleconsenurwould mot be withheld unless 
Chem proree:.: 


Way bears weubs tant. al bysupon the exploration and.exploitation 
oC Ot Om lair ney CeSOUlCeS:; 


b) involves drilling or the use of explosives; 


ewmunculyeineerneres Wit eeconom Cc activitdes performed 
we iemcons palma covemiunewaccordance with its jurisdiction 
aor pir OOo Om Od ee oe On Vent LON 5 


GJeenVvOIvec merle cCOnecmuct on. Operation or use of such 
Sunes mesic Metts val tLLOne.. and structures as are 
Peperredecomdimerary wor op this. ‘Convention.” 


A few industrialized states remain opposed to a regime providing 
for the consent of the coastal state beforesmesearchmcansDesundea= 
taken in its economic zone or on its continental shelf. Various 
proposals were discussed, and there were indications towards the 
end of the session that elements of a compromise may now be 
present based on a qualified consent regime, but, Intensive seniomgs 
will be needed at the next session to break the current impasse 
on this “cructalwissuc. 


Not much time was devoted to transfer. of technology at the 
recent session although a number of amendments were submitted by 
developing countries who contend that the present text does not 
impose a sufficiently strong obligaviongol developed countries 
to provide assistance in this fleld. since this parteof heaven 
must be coordinated with Part I provisions dealing with the role 
of the International Seabed Authority which the developing countries 
foresee as playing a key part in icoordinariieevic collation -ang 
transfer of ocean-related technology, final agreement on a text 
covering transfer of technology must await further progress an 
Committee IL. 


Revised Part IV 


A positive result of the last session was the complete revision 
in informal Plenary meetings of the Conference, of Part IV of the 
Single Negotiating Text on the settlement of dispuve. relating to 
law of the sea. The Conference President will shortly be issuing 
a revised text for Part IV, which will andouptedi ctl ie 
general desire expressed in the Plenary meetings for a Sa mp: a-faree 
and somewhat more restrictive, system for the settlement of disputes. 
At the same time, the text will probably ‘conlivmethav scaee. 
participating in the Conference are now ready to accept the Dri Cape 
of compulsory settlement of disputes relating to the law of the 
sea. An issue which will have to be addressed at future sessions 
of the Conference is the interaction between the Part IV settlement 
of disputes provisions and the mere restricved dispuve settlement 
provisions applicable to seabed exploitation in Part I. Thought 
will have to be given as to whether these two mechanisms should 
be combined in one comprehensive dispute settlement procedure. 


Canada strongly supports the inclusion of a scomreneneiye 
system of compulsory dispute settlement as an integral part of 
the Law of the Sea’ Convention. “SucheansycceMe sapame cu er 
important in a Convention embodying rules which are new and radical. 
One of the major difficulties in réaching a generally acceptable 
third party regime is to define the scope of its application ang) 
respect of the exercise of a coastal state's discretionaly powers 
in the economic zone. It is the view of Canada that coastal states 
must. be free. to exercise their jurisdiction Over=unewde veo wewiolS 
living resources, prevention of pollution and maring scientific 
research in the economic zone, so long as they remain within 
the specific bounds of the discretion vested in them and do not 
infringe the rights of other states. However, compulsory adjudication 
could apply in cases where coastal states grossly abuse their 
discretionary powers in the economic Zone. 


Intersessional Discussions 


The next session of the Conference convenes in New York from 
Maye omCOe UlyeoerlOy/, with the possibility of an-additional week. 
ine iiss ained ceport on the fitTth session the President expressed 
tHesiOpemolat *tOWards the end of the’ sixth session the: progress in 
negotiations would enable him, in collaboration with the Chairmen 
of the main Committee, to prepare an informal single composite 
negotiating text on the basis of which the Conference could in 
the last week prepare a draft Convention. Whether these objectives 
emcee Zelda depen marcel yvorethe-course of negotiations, in 
Commutueewiewhachwaresto be given priority attention in the first 
eWOMOm ChreCeu Weeks. lt lo a Lairnly seneral view) shared. by Canada, 
Dio uee cLecmen tUmonmcmuc i iNCmnhOtatnesCeep seabed would have-a positive 
effect on the work in other Committees and expedite a successful 
conclusion to the -Conference. 


DevyceieoOwraNOwayiuelo (i sinvensive intersessional discussions 
are expected, particularly on deep seabed mining. Canada would hope 
Viomoa vimadimmeacCiMuVcC mati iis sOmMe Of onese discussions “and it its strongly 
Oeics ViewmelNabeieonympCOrreso ads cOybe achieved, all major 
viewpoints should be adequately represented and be given a full 
CpoCGrUn Mey OnNakemamecOnurkbil.LOon gy cb, ts to be hoped ‘that-the 
iitorsess Lona lea 1secusslons will, -atea very minimum, serve to 
Se cov cama ole logue beuweenm representatives of developed and develop- 
TiS eCouUnbaves whlch IN ecuriecoudd Léad to an accommodation on the 
regime applicable to the deep seabed. In this regard one of Canada's 
COleet meLonmlnaueDyauOcusime. On whe Question of access and the 
da screy vOnany power Ole Lhesintvernational seabed Authority many 
Getler avesmeate lOc nee sl enpron gopher sequally important: and-interrelated 
BocveosmoCcGuo lime ero rene scapedsremine. The -legal status. of 
tiem eewoisces "ble sDOWel« Ole Lue, VarLous- organs of the International 
Seabed UL NOriGy.svne System -o1 reserved areas, the production 
COnurom powers orewall saeniviiecanvvelements in formulating a regime 
governing deep seabed mining. Hence in Canada's view it is important 
to adopt a more comprehensive approach to discussions on Committee I 
LTesuecssUOLuntauetheyfoOrtiicoming antersessional talks: and at 
Wists” “Saipeuigy sterotsakenale 


While it is obvious that intersessional discussions should have 
Comtiel wOranamuealiue plokhvcmtO. resolve the Committee I deadlock, 
other problem areas in Committees II and III should not be ignored 
in the period between now and the next session. For example, some 
SULenG CuMmMlEtii mpc riVclinvOmtiewe varus Ol the economic zone’ and 
the regime applicable to marine scientific research. Further study 
SOuld abso Deugiiven svOumarine, pOLLUutton items. particularly standard- 
setting powers in the territorial sea and the adequacy of coastal 
state enforcement powers in the economic zone. 


Conclusion 


Given the magnitude and complexity of its mandave, the 
Conference has made substantial progress DUG feeium lemon oO 
founder, a further major effort: will be required To jovercome tne 
differences which still exist on the few remaining contentious 
issues, particularly on the regime fon tiewdeeptses ped ay tet 
of the Conference would be a severe setback to the development 
of international daw and could result Tig ee ieO eed er oes 
conflicts over the use of the world's oceans] ) Canada remains 
firmly committed to the realization of a new constitution of the 
oceans and will continue to play an active: part) invertor save 
achieve that objective. 


THE CONSEQUENCES OF SUCCESS OR FAILURE 
THE IMPLICATION. TO 


WESTERN NORTH ATLANTIC COUNTRIES OF THE NEW LAW OF THE SEA 


An excerpt from a speech by J. Alan Beesley, Q.C., Assistant 
Under-Secretary of State for External Affairs and Legal Adviser, 
Ottawa, Canada from a Seminar held in Bermuda, November 8-10, 
1976 ... Consequences of Success or Failure - 


A successful Conference would mean agreement on over 
500 treaty articles, including annexes, which would together com- 
prise a comprehensive constitution of the oceans - an area, we 
are often reminded, consisting of over 70 percent of the earth's 
surface. These rules of law would not exist in a vacuum. They 
would bind states to act in new ways. They would stipulate a 
wholly new régime for the rights of passage through international 
straits. They would lay down totally new principles concerning 
the management of ocean space. Admittedly, international straits, 
the areas of ocean space most in need of a Management régime, 
would be exempt from the rules applicable elsewhere but the right 
Of ebrrecdomofatransile through international straits appears to 
be the price which the coastal states must pay to achieve the 


agreement of the super-powers on the other rules being developed. 


The treaty would, for example, oblige all states to undertake 

the fundamental commitment to preserve the marine environment, 

to conserve its living resources, and to cooperate in the carrying 
out of scientific research. They would establish a single - twelve 
mile -— limit for the territorial sea throughout the world. They 
would result in a major reallocation of resources as between 
distant water fishing states and coastal states, and, more 
importantly perhaps, from developed to developing states. They 
would effect a transfer of powers and jurisdiction on many issues 
- with the notable exception of military uses - from the most 
powerful states to the less powerful. They would give recognition 
to the concept of the archipelagic state, consisting of sovereignty 
Over the waters of the archipelago - of particular interest to the 
Bahamas, for example -— with clearly defined rights of passage 

and over-flight through sea lanes. They would bind states to 
peaceful settlement procedures on most -— unfortunately not all> 
issues. They would, moreover, establish something new in the 
history of man - an international management system for a major 
resource of the planet earth ~ the seabed beyond national 
JUrIsdVerrOn.s They would reserve this area for purely peaceful 
purposes. They would subject it to a legal regime governed by 

an international institution unlike anything now in existance. 

The international community would actually become engaged in 
economic development activities whose benefits would be shared 


by mankind as a whole. Interestingly, the UN, in the process, 


would engage in enconomic competition with states and, perhaps, 
private enterprise. These new rules, if accepted by the inter- 
national community and coupled with binding peaceful settlement 
procedures, would undoubtedly make a major contribution to a 
peaceful world. Of equal importance perhaps, they would lay 
down an essential part of the foundation for a new international 
economic order. 

What are the consequences of the other alternative - a 
failure of the Conference? A failed Conference would mean that 
while the 200 mile limit has come into existance as a fact of 
international life, none of the safeguards embodied in the draft 
treaty would necessarily apply. The 200 mile concept, if left 
to state practice following a failed Conference, is far more 
likely to become a 200 mile territorial sea than a 200 mile 
economic zone confined, as it is, to specific jurisdiction and 
coupled, as it is, with stringent safeguards. The 12 mile 
EernLLeoridissceasi sean tact of international life, but its 
application to international straits would not be coupled, as 
iieisminvtie .drart treatyearticles, with specific rules concerning 
rights of passage. New proposals concerning the delimitation 
of marine boundaries could have sufficient legal weight to erode 
the pre-existing equidistant-median line rules, but they would 
not be linked to binding third party settlement procedures, 
without which the new “equitable" approach would have little 


meaning. The nine years of work on the international regime and 


institutions to govern the seabed beyond national gubbes Wate hier on ota 
would be lost. Some developed states would almost serra ntGs 
take unilateral action authorizing their own nationals and other 
legal entities to explore and exploit the deep seabed beyond 
the limits presently claimed by any state. Certain developing 
states might well respond by new kinds of unilateral action 
asserting national jurisdiction over these same areas. Indeed, 
they have said they would do so. Disputes over fishing Tignes, 
environmental jurisdiction, under-sea resource rights, conflicting 
delimitation claims, rights of passage in straits and claims to 
the deep ocean seabed could surface all over the globe. The 
conclusion is obvious. The Law of the Sea Conference has gone 
too far in developing new concepts and eroding the "old inter- 
national law" for it to be permitted to fail at this stage. ‘The 
particular interests of individual states, be they powerful or 
weak, maritime or coastal, land-locked or geographically dis- 
advantaged, coincide with the general interest of the international 
community as a whole in the over-riding need for a successful 
conclusion to the Law of the Sea Conference. This is no longer 
merely a desirable objective. It is an international imperative. 
Conclusions 

It seems clear that the international community is facing 
the choice, on the one hand, of a very real danger to peace and 
security - quite apart from the damage to the UN - should the 


Conference fail, or, on the other hand, an opportunity to 


demonstrate the heights to which mankind can rise when we are 


prepared to look beyond our narrow immediate interests to the 
broader long-term interests of all. In legal terms, the Law of 
the Sea Conference presents the opportunity to leave behind us 
both the narrow 19th century concept of sovereignty, and its 
faithful companion, the laissez faire principle of freedom of the 
high seas, and to create new laws in place of each, embodying a 
totally new conceptual approach reflecting the need to manage 
Ocean space in the interests of man).ind as a whole. For far 
too long, the Law of the Sea has been based on the notion of 
competing rights, with little or no recognition of the need 
reflected in even the most primitive systems of law, whereby 
duties go hand in hand with rights. 

Areas of the sea have been treated as subject to the 
assertion of sovereignty of one state or another, with no corres- 
ponding duties concerning the conservation of fisheries in such 
areas or the preservation of the environment itself. The oceans 
beyond the territorial sea have been subjected to the principle 
of first come first served, a regime which tended to benefit the 
powerful at the expense of the weak, while defended under the name 
of freedom of the high seas. Freedom of the high seas has meant, 
increasingly, freedom to over-fish and licence to pollute. These 
are the freedoms which must be circumscribed, while the essential 
freedom of navigation for purposes of commerce and "other 
internationally lawful uses" (including legitimate self-defence) 


must be protected. 


The difficulties in the way of harmonizing the conflicting 


uses of the oceans and the divergent interests of states ina 
comprehensive constitution of the oceans are immense. The 
dangers of failure are increasingly acute. The benefits of success, 
however, are immeasurable. Whatever the imperfections of the 
proposed treaty, it offers the possibility of an orderly regime, 
in place of the chaotic situation which would otherwise pertain. 
It may not lie with those of us here tonight to bring about the 
success of the Conference. This cannot be achieved without the 
cooperation of many others outside this room. It does, ‘however, 
lie with every one of us here present to use every Ounce of our 
energy and all the influence we may singly and collectively 
represent to press forward with perseverence and determination 
toward the resolution of those problems still besetting the 
Conference. Alternatively, of course, it could lie with us, and 
Others like us, to defeat the basic purposes of the Law of the Sea 
Conference through adopting unduly rigid attitudes based either 
On emotional attachment to traditional concepts of international 
law or to extreme or unduly acquisitive interpretations of some 
Of the radically new concepts under consideration. “As I see it, 
it is the duty of every one of us, particularly when meeting 
together as an important oOpinion-making group as has occurred at 
this Bermuda seminar, to use our best efforts to encourage our 
governments and our non-governmental organizations not to give up 
on the Law of the Sea Conference, but to go that last nautical 


mile, and to make one further effort to reach the noble objective, 


for that is what it is, of a global constitution of the oceans. 


Surely there is no more fitting place for people like us to 
commit ourselves to such a worthwhile goal than in this beautiful 
island of Bermuda, where we see all around us the beauty of the 
marine environment which we must preserve, not only for its own 
sake, which is reason enough, but for the sake of mankind as a 


whole. 


Oceanography and 
the Law of the Sea 


by Mario Ruivo 


HE great ocean expedition of 

the British corvette, H. M. S. 

“Challenger” (1872-1876) was 
a landmark in the development of the 
marine sciences. It was the first 
oceanographic venture organized on 
a world scale to learn more about the 
oceans—their depths, waters and 
living things. 


Such knowledge was not only seen 
as important in itself. The need for 
making practical use of it was also 
recognized. And oceanographic re- 
search was made easier by the prin- 
ciple of freedom of the seas, allowing 
scientific observations and activities 
to be freely carried out. 


The growing interest in the seas 
led to the creation of marine labora- 
tories specializing in areas of parti- 
cular scientific interest without any 
restriction on the part of local autho- 
rities. Scientists from many coun- 
tries, including those without a sea- 
board were thus able to conduct 
research in coastal waters that were 
subject to national sovereignty. 


Among such laboratories were the 
Russian Zoological Station (1884) set 
up at Villefranche-sur-mer (France), 
and the Naples Zoological Station 
(1872) founded by F.A. Dohrn and 
other German scholars for Mediter- 
ranean studies. These institutions 
were the precursors of forms of 
extended co-operation which were to 
develop almost a century later under 
the auspices of international bodies, 
but this time with stricter national 
limitations. 


The beginning of the 20th century 
saw the birth of the first organization 
for inter-governmental co-operation 
in this field, with the creation in 1902 
of the International Council for the 
Exploration of the Sea, founded by 
the ,;countries of Northern Europe. 
Its aim was the promotion of exchange 
of information and ideas concerning 


MARIO -RUIVO, Portuguese biologist, is 
chairman of the Intergovernmental Ocea- 
nographic Commission's working committee 
on the global investigation of pollution in the 
marine environment. Director of the depart- 
ment of research and the protection of 
living resources and the marine environment 
at the State Secretariat for Fisheries, Lisbon, 
he was chairman of the Portuguese delegation 
to the Third United Nations Conference on 
the Law of the Sea. 
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biological resources and their fluc- 
tuations, and other questions affec- 
ting fisheries, with a view to better 
and more efficient exploitation and 
the co-ordination of oceanographic 
research. 


At that time the only restrictions 
on ships taking part in oceanographic 
expeditions were those resulting from 
the three-mile limit of territorial 
waters. International collaboration 
was increasing, especially between 
the institutions of the developed 
countries of the northern hemisphere. 
But this process was interrupted by 
the Second World War. 


The immediate post-war period and 


Reprinted from the UNESCO Courier by Mario Ruiva; January 1977 
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On 30 December 1872, 
the British corvette 
H.M.S. “Challenger” 
(above) brought up its 
first samples from the 
ocean floor at the start 
of a 3-year research 
expedition that marked 
the start of modern 
oceanography. Criss- 
crossing the three 
great oceans, it 
accomplished a gigantic 
task (the results of 
which filled 
50 volumes) making 
use of the most 
modern equipment 
then available (left). 


Photos Unesco 


the 1950s were marked by a revival 
of the peaceful uses of the oceans, 
initially by the maritime powers and 
then, progressively, by a growing 
number of developing countries, 
which saw the exploitation of marine 
resources as an aid to economic and 
social development. In this context, 
the problems and conflicts resulting 
from intensive exploitation were 
becoming more acute. 

They became even more serious 
when they ceased to be local ones 
(as in the case of the overfishing of 
a species in a specific area) and 
instead had regional or even global 
repercussions (coastal pollution resul- 
ting from accidents to oil tankers at 


sea and consequent damage to living 
resources and tourism). Thus new 
hazards were created and the need 
arose to adopt international standards 
and laws to meet the new situations 
and take account of the world com- 
munity’s growing involvement. 


To protect their resources, some 
Latin American States, headed by 
Peru, have formulated the concept of 
“patrimonial sea” as a zone of sov- 
ereignty extending 200 miles from 
the coast. 


The United States with its advan- 
ced technology ‘extended, through 
President Truman’s Proclamation of 
1945, its jurisdiction over natural 
resources of the sea-bed and its 
subsoil up to its continental shelf. 


In general, this period was marked 
by an extraordinary development of 
scientific research stimulated by 
concern for a better knowledge of 
the sea, and by the practical need 
to collect data for developing new 
technologies, for the rational exploi- 
tation of marine resources and mea- 
sures for protecting and conserving 
the marine environment. 


The post-war period has thus been 
marked by a spectacular revival of 
collaboration between scientists and 
institutions, especially those of the in- 
dustrially developed countries. These 
activities, in which a growing number 
of developing countries are beginning 
to participate, may cover an entire 
region (International Indian Ocean 
Expedition) or focus on_ specific 
themes (productivity, evaluation of 
resources, pollution, etc.) 


The application of marine sciences 
for peaceful purposes—and, behind 
the scenes—for military and security 
purposes—is_ intensifying and _ be- 
coming increasingly complex. Ocea- 
nographic research is tending to 
become multidisciplinary. By the 
end of the 1960s it had come to 
be regarded as an integral part of 
any programme of economic deve- 
lopment. 

The establishment of the United 
Nations (in 1945) and its Specialized 
Agencies, some of which are exclusi- 
vely or partially concerned with ocea- 
nography (U. N. Food and Agriculture 
Organization, World Meteorological 
Organization, Intergovernmental Ma- 
ritime Consultative Organization, eté.) 
has helped to promote friendly colla- 
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A ROOT tool of modern 
oceanography, the U.S. research 
vessel “Glomar Challenger” 

is named after the world’s first 
oceanographic vessel (see opposite 
page). Piled on its forward deck 
are the tubes it uses for drilling 

in deep waters (several thousand 
metres) to bring up samples of the 
earth’s crust from 1,500 metres 
below the sea bed. 


boration among States aimed at solv- 
ing economic, social and cultural pro- 
blems, including fields relating to the 
use and investigation of the seas. 
In this context, Unesco has played a 
major part in promoting marine 
sciences and training scientific and 
technical staff. 


During the past two decades many 
newly-independent nations have join- 
ed the ranks of the developing 
countries. Increasingly aware of the 
factors uniting them and of the ine- 
qualities separating them from the 
industrially developed countries, they 
began to organize themselves to 
defend their interests in matters rela- 
ting to scientific research, including 
oceanography. 


With more intensive use of the 
seas, contradictions arose between 
maritime practice and traditional ma- 
ritime law. The first and second 
United Nations Conferences on the 
Law of the Sea, in 1958 and 1960, 
were thus convened with a view to 
working out a regime better suited 
to the realities of that time. 


The four Conventions resulting 
from these Conferences contained 
provisions for the regulation of scien- 
tific research. They maintained the 
principle of freedom of the seas 
except in the case of prospection of 
the continental shelf. They also 
contained provisions under which 
coastal States should not normally 
withhold their consent to a request 
from a qualified institution to conduct 
purely scientific research on the conti- 
nental shelf as long as they were 
allowed to participate in the research 
if they so wished. If the principle of 
a 12-mile maximum territorial sea 
limit were adopted restrictions on 
research would be correspondingly 
greater. 


However, many of the newly inde- 
pendent countries held that the Con- 
ventions reflected the interests of the 
big maritime powers and did not feel 
bound by them, either because they 
had not shared in framing them or 
because they did not consider that 
their interests were properly pro- 
tected. 


The promotion of economic growth 
in the developing countries calls for 
a tremendous effort to exploit natural 
resources, including those of the 
oceans. This in turn demands in- 


vestment, scientific research, coupled 
with appropriate technology and the 
training of enough local scientists 
and technicians. 


Recently co-operation in oceano- 
graphic research, although still do- 
minated by the industrialized coun- 
tries, has been increasingly shared 
in by institutions and scientists of 
all continents. This trend has been 
helped by the creation of new inter- 
national organizations, in particular 
Unesco’s Intergovernmental Oceano- 
graphic Commission, one of whose 
functions is “to promote the scien- 
tific investigation of the oceans with 
a view to learning more about their 
resources through the concerted ac- 
tions of Member States.” 


Initially established in 1960, it 
came to be regarded by 1970 asa 
specialized body serving other U.N. 
Agencies with responsibility for the 
investigation, use and management 
of the seas. 


Science policies of developing 
countries depend on the training of 
specialized local staff through natio- 


nal efforts and also with bilateral 
and multilateral aid. This will be- 
come an important factor in their 


assessment of the implications of 
oceanographic research, with criti- 
cism already being voiced over the 
differentiation being made between 
“pure” and “applied” science and 
regarding scientific dependence on 
other countries, which is viewed as 
contrary to national interests. 


At the Third Conference on the 
Law of the Sea criticisms were level- 
led against the regulations governing 
oceanographic research (see page 4). 
Among other causes of growing con- 
cern were the activities of long- 
distance fishing fleets, with the 
threat of over-fishing and depletion 
of resources, the problem of marine 
pollution, and the extraction of oil, 
natural gas and other non-biological 
resources at ever greater depths. 
A further reason for disquiet is the 
knowledge that valuable mineral re- 
sources (such as manganese nodules) 
exist on the ocean floor, as revealed 
by the oceanographic expeditions of 
the research institutes of the major 
countries, and the economic viabi- 
lity of exploiting them in the near 
future. 


This explains why, at the start of 
the Third Conference on the Law of 
the Sea in 1974, there was a clash 
between two opposing viewpoints on 
oceanographic research : one prima- 
rily reflecting the developing coun- 
tries’ position, and the other that of 
the major powers and other indus- 
trialized countries. 


Most of the developing countries 
refuse to make a distinction between 
“pure” and “applied” science, affir- 
ming that there can be no divorce 
between the acquisition of know- 
ledge and its application. They 
point out that in some cases know- 
ledge may be directed towards non- 
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peaceful ends and in others, directly 
or indirectly lead to an overexploi- 
tation of resources. Hence the 
possibility of potential security risks 
to the coastal countries and of 
threats to their economic interests 
if a 200-mile exclusive economic zone 
is adopted. 


These countries are firmly convin- 
ced of the need to protect their inte- 
rests and to consolidate their rights 
on the Continental Shelf, already 
embodied in the 1958 Convention 
on this question. They are calling 
for the adoption of regulations gua- 
ranteeing that coastal States are 
informed in advance of research pro- 
jects proposed by other States in 
order to be able to comment on them 


and also to control and benefit from 
the knowledge and information deriv- 
ed from those activities. 


Developing countries favour regu- 
lations which require the prior con- 
sent of coastal States for oceanogra- 
phic research by other countries or 
institutions. Industrially developed 
countries, however, argue for com- 
plete freedom of research. 


These countries consider their vital 
interests, including questions of de- 
fence (though this is not said in so 
many words) are at stake, as well 
as global economic considerations. 


In this contention they are backed 
up by their own scientists who main- 
tain that the unravelling of some of 
the remaining mysteries of the seas 


and also the solution of practical 
problems stemming from the growing 
use of the oceans and their resources, 
depend on complete freedom of the 
sea. 


There is, however, a growing trend 
towards the possibility of a compro- 
mise solution. The regime of consent 
should include provisions meeting 
some of the developing countries’ 
demands. Such arrangements could 
include the adapting of oceanography 
programmes to meet local require- 
ments and could provide for local 
scientists to be on board during 
research expeditions. This would 
be a form of co-operation and tech- 
nology transfer, as well as a gua- 
rantee against possible abuses. 


On the other hand, there are other 
trends running counter to the indus- 
trially developed countries’ views and 
favouring the enlargement of the 
areas of exception to the regime of 
consent. 


The experience gained during the 
past few years by international and 
regional organizations concerned with 
marine sciences could help to solve 
some of these problems, thanks to 
new forms of scientific co-operation 
devised to fit in with the future law 
of the ocean. 


Under this new regime, internatio- 
nal organizations such as the Inter- 
governmental Oceanographic Com- 
mission, among others, would be 
able to set up machinery for negotia- 
ting joint research programmes for 
maintaining essential services inclu- 
ding documentation centres and data 
banks, and for facilitating technology 
transfers and mutual assistance. 


This approach would lead to active 
participation by all States, and parti- 
cularly those directly concerned in 
a given case, whatever their level of 
development. Steps could be taken 
to guarantee the national interests 
involved—those of the coastal States 
and those of the States carrying out 
research—as well a8 the interests of 
the world community. 


Countries and scientists will need 
to adjust themselves to new rules of 
procedure for oceanographic research 
based on negotiation and the spirit 
of compromise. These rules will 


require a more rational and systema- 
tic use of international co-operation 
machinery within the United Nations 
and its agencies, either in their exis- 
ting form or in a form still to be 
created. 
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OCEAN SIMULATOR 


Despite recent advances in knowledge and equipment, underwater exploration 
has still many major physiological and technological obstacles to tackle. To 
study these problems scientists use a variety of devices capable of reproducing 
in the laboratory the conditions found at various depths. Below left, water filled 
“ocean simulator” chamber at the Institute for Environmental Medicine of the 
University of Pennsylvania (U.S.A.). The diver is dismantling an oil wellhead 
in conditions simulating a depth of almost 500 metres—the first experiment of 
work at this depth ever made. Below, 16th-century Indian painting showing 


Alexander the Great being lowered to the sea bed in his glass diving bell. 
The Macedonian monarch (4th century B.C.) is said to have tried his hand 
at underwater exploration. 


Notes from the Third United Nations Conference 
Comthes baw ol the Gear— 1974. 


Protection of the 
Marine Environment 


PUbUECuGD aOnm rom eit byeconcerned over the continuing 
degradation of the marine environment: and more particularly, 
1G is acutely aware that indiscriminate utilization of the sea 
may inflict long-lasting damage upon the marine environment. 


Timeotcomocarci. | Olenewesources Of food, man is relying more 
SVoOmvOr-emoum emo CamonGsshore line Which abound in nutritious 
Denne wOreanrsis. Hess also strongly attracted by. the sea environ- 
Nen@erOtmpUrpOses. Ol recreation. Oll spills or seepages from the 
See veUmoOncenmioVewOcleveritous effects on the living resources 
Of the sea and the quality of the shoreline, even though the 
PoliussoOnwOistnewOCecatic as primarily caused by land-based sources. 
Norms are needed to keep man's activities in, over, below or 
on the sea within acceptable limits. 


Protection of the marine environment from contamination 
Neewsoonrar Deen discussed an two main international fora: the 
Intergovernmental Maritime Consultative Organization (IMCO) 
and the 1972 United Nations Conference on the Human Environment. 


SEiccmiuomtmeepbtom, IMCO has been administering a number 
Ol econ venevonsralmMed au reculating navigation so that it will 
Gi seme mitii yl eomieverl Ora tlOonlase DOSS! D1e of the marine 
ca seOmie mm bnemmOsumnOLabie Ol these instruments, are: 


—- the 1954 International Convention for the 
PrevenvlonvOrerotlution of the: Sea-by Oi1 
(amended in 1962, 1969); 


=—ChicmOOeNGOnVvent.onwon, the Liability of 
Operacvors, ol Nuclear ships; 


- the 1969 Convention relating to Intervention 
Onericwltehioeas in Cases of O11 Pollution 
Casualties; 


et hem JO9=Convenolon. om - Cbyid lability for 
Cer oleae lone vamace . vand 


- the 1971 Convention on the Establishment 
Oimeotelivverhacvonal fund tor vompensation 
Clete On ton. Dama re 


Last year, outside the IMCO context war Convent onmonme ric 
Dumping of Wastes at ‘Sea estab shedvancova promi is, tommod 
the discharge of certain extremely -noxtouscwsoulscaneeomana 
provided for the strict regulat Monson Gumn0t homo Ow te mre 
dangerous materials; it also envisaged Stor yer e coma 
role for the coastal state in the ventorcementeo tie. oni] Croce 
Another convention, which atv) the itimer ol Swit ta nese ae 
negotiated, the Convention for the Prevention of Podiutroen 
from Ships, should go beyond the 1954 Convention since it would 
apply not only to o11 but toethe Gdischarces heomes aro oo saen 
other noxious Substances, including sewage and garbace.  Excene 
for the latter Conventions which wile re ries Gilets aoe 
the other Conventions | eilechnoushsuserule wdea awit peo e oe 
types of pollution only and would be much more effective 
if they included strict enforcement, and fair comaenaav10n 
mechanisms. 


The 1972 Stockholm Conference elaborated a Declaration 
on the Human Environment whose widely-accepted statement of 
principles may be considered as" laying down) the a oundacr tone ion 
the future development of international’ environmental same 
Three of the principles of the Declaration have, parc cular 
relevance to marine pollution. JAMfirse ioei nC lem Or 
duty of States to prevent marine pollution; aycecona ren lecr. 
the responsibility of States to ensure that activ Giles wien 
their jurisdiction or control do noty causes danearemcon ei 
environment of other states orvolareass vey ondmuhiom i i sos 
national jurisdiction; and a) thirdecel se upenmscace mo 
cooperate in the further déevellopmentwor internation low 
regarding liability “and: compensati one ormunewylceumomoen 
pollution and other environmental damage. 


A Statement of Objectives concerning the Marine Environment, 
which was endorsed by the Human Environment Conference, 
recognizes the particular interests 01 scoaceaim a lateoei ise) 
respect to the management of coastal area resources. The same 
statement also recognizes that there are limits, touvheues- 2am 
lative and regenerative capacities otethemeces ancumUsau 
therefore, management concepts should be apoliced to the marine 
environment, to marine resources and to the prevention of 
marine polintwvons 


The Human Environment Conference also subscribed to 23 
marine pollution principles which provide the guidelines and 
general framework for a comprehensive and interdisciplinary 
approach to all aspects of the marine pollution problem, including 
land-based sources. These principles represent the first step 
towards the application of management concepts, through both 
national and international measures, to the preservation of the 
marine environment. They elaborate in some detail the duties 
of States but do not fully deal with their consequential rights. 


Although the three Stockholm statements deal with the 
DUMeneeniy E.Onmenc,. sandy toe marine environment in particular, in 
Snr iUlyeCcOMpCehencive slasmuon, It carnnob. be said that they 
are declaratory of pre-existing law. They have, therefore, 
been referred to the Law of the Sea Conference for translation 
into Dinding treaty obligations in as much as they concern 
the marine environment. 


The sroundwork, therefore, seems to be sufficiently 
Se0vencedsa CL eric mwuaw O10 tne Sea vo elaborate a legal instrument 
pertaining to the whole realm of the marine environment or an 
"umbrella" treaty which would become the organic link 
between all other instruments, including those developed by 
IMCOCmeatnedma umecOnu rollin speCinice Sources of pollution of the 
marine environment. A great majority of states agree on the 
Necesouuy Ol an ali —embracing treaty which would have as its 
DOUNG2UMOMmeLicwbaswes ool cation Of all states to protect 
SimeOresetiVemunen marine  criva ronment. 


PeUCHean OptteabLon would embrace all sources of pollution, 
Oto on Omit none ur om sits Woche i.s Or primary concern to 
tiemoOMnMe rence Oly as well pollucion caused by seabed activities, 
Dee icrOnecarrLeourromrland—pased sources, through run-offs or 
Pie One Udon LMOs phere, and DOLlULDLON arising from the disposal 
Cie OMesS tr CeanGdetnaustrial wastes. 


the *Conrerence will not be expected, however, to spell 
Can emsOCC MECN OD Lp alt Onss ander ehts Of States with respect 
Vou noO—asCumeOUreceemOlsDOlLIULLON- as. 1t s- recognized that 
BimaocOuManteemwWwr rick s Cane nlernabtional law, these sources will 
remain within the purview of each individual state which 
Coie s tron bite nlasm Oil Maree, URL SdLeLlVon ink respect of these 
SOurcesy. 


Hia@eiwilbemmnOrem parts cularmivoat stake at, the Conference 
will be control over ship-generated pollution. The main questions 
WhieCheWitseenave srOe bee sectled dn respect of this type of 
POM LOnMmrel ate SOuWhOumay s20C0pG..anti—-pollution standards, 
Woilcheauchori ty may eniorce. them and over which area they 
SHouUla vemappilicabile:. 


Canto anoe s,s OlmcOUlce,, subscribe to the idea that 
competent international organizations should establish appropriate, 
Sumingent standards of universal application against marine 
pollution. Canada also agrees that in areas beyond the jurisdiction 
Oimecodocualmectavcc the wslovcuon the ship's registry should have 
the primary responsibility for enforcing these standards. 


But Canada, with 1ts longecoes tr Einewa nde say cl yeesp cca. 
ecological conditions and physicalenazapic consi dcr oer lay 
coastal states should be empowered to prescribe and enforce 
their own anti-pollution standards (C0 (he extent me ceesary, 
over and above the internationally agreed rules, not only in 
their territorial waters Dut seals Oewa (neiy teem oo 
jurisdiction beyond. It is on that basis that Canada adopted 
in 1970 the Arctic Waters “Pollutionmelre VentroneiCcumand 
related regulations under the Canada Shipping Act. 


A number of states, mainly the important, shipping nations. 
are adamantly opposed to any suggestion that would give a 
coastal state effective unilateral mechanisms to protect its 
marine environment since they fear that such jurisdiction 
would allow it to interfere indiscriminately with navigation. 
For these countries, only internationally agreed standards 
enforced mainly by the State of the ship si regiciry  snould 
be applicable noti only on’ the high Seas ou G as me Cerny e rel ano aalen 
Waters of) Coastalvetavesmocmucr 


The developing coastal states by and large adhere to the 
economic zone concept according to which the coastal state 
would have full jurisdictional powers, th respec.. Commial tac 
pollution in the 200-mile zone. However, some of these states 
are having second thoughts regarding the adoption of high 
international standards, since, Chey lcend. lor ue Wm tea. 
impediments in the way of their future development, in parercw a: 
their, shapbumidineworoyjectos 


Pollution control will assuredly bes Onemoteune were ra 
problems to be resolved by the Law of the Sea Conference. 
Extensions of coastal state Jurisdietionwavvomauteal yaaa 
restrictions on some of the freedoms seni ciemre como yaa) 
of the séa-faring nations. Buc givens iemorecabiou- 7. aon 
the marine environment and the disastrous consequences 
unchecked abuses could have on everyone's) Lifery iG wouldeecem 
imperative that such freedoms as have existed heretofore be 
balanced by obligations. IU is equally ruemtieateunoeome sete 
be guarantees on the part of coastal states) Hot. vOsoverceacr. 
not to over-control, so as NOt) to anterterewuiauw yew aoa 
legitimate activities. 


CANADA AND MARINE SCIENTIFIC RESEARCH 


AN INTERNATIONAL PROBLEM IN A NATIONAL SETTING 


All too often the debate about the freedom of scientific 
research in the oceans has tried to draw sharp lines between different 
categories of States and different categories of research. On the one 
hand, there have been arguments in favour of the "researching" States, 
and, OMthe» other, the “coastal” States. //Similarly, there have been long 
and heated debates over the difference between "pure'' research in the 
ocean environment, and "applied" research. The great disadvantage in 
these categorizations is), of course, that they,/tend)to ignore the vast 
grey area that exists between so-called "pure" research and "applied" 
research, and between the scientific aspirations of developing coastal 
States and the technologically advanced researching States. 


Generally, the major researchers (the Maritime powers and the 
most technologically advanced countries) have argued for a freedom of 
research regime: a regime in which there would be the maximum freedom 
for research vessels to travel anywhere in the world and study the 
ocean and its resources. Facing these States in the debates of the Law 
of the Sea Conference have been the much more numerous developing count- 
ries, which have argued forcefully that, because of the jurisdiction of 
coastal States over resources adjacent to their coasts, no research 
should be undertaken in those areas without the explicit consent of 
coastal States. 


Since the beginning of this debate, Canada has been right in 
the middle. Canadian scientists have considerable expertise and compe- 
tence in marine research, but this country also has jurisdiction over vast 
areas of the oceans containing valuable resources, the management of which 
requires the most complete possible research knowledge from all sources. 
Thus, the Canadian Delegation to the Law of the Sea Conference has been 
able to approach the problem of marine scientific research with a great 
deal of sensitivity from both the research and coastal State resource 
Management points of view. 


Canada's commitment to ocean research is not insignificant. The 
Canadian Government spends hundreds of millions of dollars on marine 
science and technology each year. A significant proportion of this con- 
tributes to international research. Notable examples are the voyage of 
the Canadian research vessel HUDSON around the Americas in 1970 and the 
provision of the flag ship to the Global Atmospheric Research Program 
Atlantic Tropical Experiment of the World Meteorological Organization. 
Canadian expertise and knowledge is used in the Intergovernmental Oceano- 
graphic Commission, of which Canada was a founding member State. Through 
support of these programmes, Canada has indicated that it attaches great 
significance to marine scientific research, research which takes Canadian 
oceanographic vessels far beyond the ocean phenomena and processes and 
the weather patterns which are largely generated by them, it is necessary 
that studies be undertaken world-wide; in waters adjacent to Canadian 


coasts, in the open ocean areas and the waters adjacent to the coasts 
of other States. Thus, Canadian Government officials are sensitive 
to the need to prevent unnecessary interference with valid research 
projects, 


Canada also has jurisdiction over vast ocean resources, both 
living and non-living. In order to most efficiently manage those 
resources, the Canadian Government must have access to all of the data 
which is accumulated about them. It would not do, for example, for 
the Canadian Government to have to negotiate bilateral fisheries 
agreements with other countries on the basis of insufficient data. The 
other countries might have come to Canadian fishing zones and carried 
out research, on the basis of which they would hold a superior position 
at the bargaining table when negotiating for surplus fish stocks. 
Similarly, the exploitation of any offshore petroleum resources by 
Canada must be done at a pace that suits Canadian needs, and must not 
be done under pressure from other Governments based on their interpre- 
tation of their own research data. It is for these reasons that the 
Canadian Government feels that research in the fisheries zones and on 
the continental shelf adjacent to the Canadian coast must be subject to 
the consent of the Canadian Government. It is only through such a 
regime that we can ensure participation of Canadian scientists in the 
research projects, and can have complete access to the data accumulated 
therefrom. 


Thus, Canada sees both sides of the marine scientific research 
argument; —- the argument in favour of removing unnecessary impediments 
to marine research, and the argument in favour of ensuring that coastal 
States have the proper degree of control over research in areas under 
their jurisdiction. 


A recent project between Canada and the Governments of Senegal and 
The Gambia exemplifies the kind of cooperation that can be achieved in 
marine scientific research. The Senegalese and Gambians needed information 
about their offshore area, the extent of the continental shelf, the pro- 
bable habitat for fish off their coasts and the topography of the ocean 
floor. At the same time, the Canadian Government could benefit from 
knowledge of this important area in the North Atlantic circulation pattern. 
It was agreed, therefore, that Senegal, The Gambia and Canada would 
cooperate in a research project.~ Much of the financialesupport 1orecuis 
came from the Canadian International Development Agency (CIDA), and the 
expertise and vessels were provided by the Canadian Department of Fisheries 
and the Environment. Recognizing the fact that this research could affect 
the resources of the area, Canada started from the principle that research 
would only be undertaken with the consent of the coastal State. This con- 
sent was rapidly received; - indeed the Senegalese and Gambian authorities 
were anxious to have the project undertaken. Both countries benefited 
from the exercise, 


Another, and possibly more important, solution to this apparent 
dilemma over freedom of research lies in the development of better inter- 
national mechanisms for the conduct of such research. Many organizations 
already foster cooperation between States in the undertaking of joint 
vrogrammes. Some of these have been mentioned earlier. It is not im- 
nossible to imagine a world in which coastal States and researching States 


get together under the wing of some competent international organiza- 
tion to jointly design research projects which will be of benefit to 
all of the countries concerned, thus satisfying the needs of the 
researching States to undertake distant water research and the needs 
of the coastal States to ensure that such research does not adversely 
affect either their security or their resources. 


What will probably come out of the Law of the Sea Convention 
will be a tidy compromise. A compromise in which consent is required 
for research, but not necessarily explicit consent. In such a system, 
the researching State could make known its intentions to a coastal 
State, and provided the coastal State does not object to such a research 
project within a specific period of time, the researching State can assume 
that the coastal State does not feel threatened by this research, and can 
proceed with the project. If this kind of compromise can be agreed upon, 
the resultant text will be quite similar to the ideas originally put 
forward by the Canadian Government: - not surprising really, when you 
consider that the problems that confront this country alone are in them- 
selves a fairly accurate reflection of the broader international problem. 


Excerpts from a speech by 

des J.D. Kingham 

to the University of Guelph's 
program on resource management, 
February 1977. 
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HE International Decade of 

A Ocean Exploration is one of 

many oceanographic program- 
mes sponsored by Unesco. Its pur- 
pose is to gain a fuller understanding 
of the world’s oceans through scien- 
tific research projects. These pro- 
jects are in some _ cases_ largely 
geological or physical, while in other 
cases they seek to better understand 
the biology of the sea, including 
man’s impact on fisheries. 

One of the International Decade 
projects ig the Controlled Ecosystem 
Pollution Experiment (CEPEX). This 
project is largely financed by the 
United States National Science 
Foundation, and the principal coun- 
tries involved are U.S.A., U.K. and 
Canada. 


Reprinted from the UNESCO Courier by Timothy R. Parsons; January 1977 


The purpose of CEPEX its to study 
the low level, long-term effects of 
pollutants on the marine environ- 
ment. For some time it has been 
possible for the chemists to show 
that minute traces of potentially harm- 
ful substances such as copper, lead, 
pesticides and hydrocarbons, have 
been accumulating in the ocean. 
What we don't know is whether very 
small amounts of these substances 
are harmful to marine life. 


Firstly, it would be impossible to 
test all the organisms in the sea in 
order to determine if they reacted to 
these low levels of pollutants; and 
secondly, the long-term effects of 
such slow accumulations of subs- 
tances may not be apparent until 
much later, perhaps by the year 2000, 
when it might be too late to do any- 
thing about it. 


In order to approach this very diffi- 
cult problem of understanding low 
level, chronic effects of pollutants in 
the sea, the CEPEX scientists decided 
that they had to isolate large bodies 
of water in which they could study 
the whole biology of any particular 
sea area. A _ similar approach is 
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These 30-metre-high plastic 
tubes (above), submerged 
containers each holding over 
2,000 tons of sea water, 

are floating laboratories in 
which scientists are studying 
the long-term biological 
effects of pollutants. 

Photo above left shows 3 of 
these giant test tubes in 
Saanich Inlet, a fjord on 
Canada’s Pacific Coast. 
From the surface only the 

3 circular buoys keeping them 
afloat can be seen. 


used by terrestrial ecologists when 
they fence off a piece of land to 
study it in isolation from other effects. 


However, the problem for the ocea- 
nographer is that you can't just “fence 
off” sea water; finding a container 
for large amounts of sea water so 
that the sea water inside will remain 
a natural environment is a very diffi- 
cult problem. The solution was 
found, however, in the form of a 
familiar shape to most scientists— 
the test tube. 


The only difference was that the 
CEPEX test tubes had to be large 
enough to support a whole life sys- 
tem from sunlight to fish; at the same 
time the materials had to be strong 
enough to withstand ocean waves, 
clear enough to permit sunlight to 
enter and, above all, made from 
non-toxic material since it was the 
scientists’ aim to add small amounts 
of toxic substances to these contai- 
ners in order to understand their 
effect on the biology of the oceans. 


The test tubes which were made 
are capable of holding over 2000 tons 
of sea water and they are designed to 
float in the sea, thus minimizing struc- 
tural costs as well as replicating as 
nearly as possible the natural ocean 
environment. 


The major site location for these 
test tubes is at Saanich Inlet—a fjord 
on the coast of British Columbia, 
Canada. Similar structures are being 
used by scientists in Loch Ewe, Scot- 
land and in Kieler Bucht, Fed. Rep. of 
Germany. At present scientists are 
using three of these large test tubes 
and six smaller ones in their experi- 
ments. 


The results which are being ob- 
tained through CEPEX are quite ex- 
tensive and space would not permit 
coverage of this entire programme 
here. However, one of the more far- 
reaching discoveries concerns the 
structure of food chains in the sea 
and their possible alteration either by 
man or by natural events. In this 
respect it has been known for some 
time that the sea may sometimes 
produce large numbers of different 
kinds of jellyfish (ctenophores and 
medusae) and that commercial fish 
also fluctuate in their abundance. 


A hypothesis now advanced as a 
result of work in CEPEX is that there 
may be some connexion between 
these two events. By studying the 
microscopic animals (the zooplank- 
ton) which in turn feed both the jelly- 
fish and the young commercial fish, 
it has been found that two separate 
pathways exist which may either 
favour jellyfish production or commer- 
cial fish production. 


Stated very simply, it is postulated 
that the production of very small 
plant cells (flagellates) may lead to 
the production of small zooplankton 
and these favour the growth of jelly- 
fish; in contrast the production of 
large "plant cells (mostly diatoms) 
leads to the production of large zoo- 
plankton and these animals favour 
the growth of young fish. 


Obviously from the point of com- 
mercial fisheries it would be disas- 
trous if the commercial fisheries 
declined and were replaced by jelly- 
fish! The question is, what triggers 
the food chain of flagellates to jelly- 
fish as opposed to the more useful 
large diatom food chain ? 


The answer to this question seems 
to lie in one of several effects. 
Through experiments at CEPEX it can 
be shown that small flagellate plant 
cells are often produced as a result 
of low level pollution, especially in 
the presence of heavy metals or petro- 
leum hydrocarbons. However, the 
food chain favouring flagellates and 
jellyfish can also be set up in response 
to storms which are natural events. 


Thus the hypothesis, if found to be 
correct, might explain why jellyfish 
become abundant in some years and 
not others, due to natural changes 
in Our weather, as well as suggesting 
that the same events could be enhan- 
ced by man’s pollution of the ocean 
to the detriment of world fisheries. 


The CEPEX programme is expected 
to last for about ten years and to 
eventually involve many more scien- 
tists from other countries. 


@ Timothy R. Parsons 
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Arctic Sovereignty 


There is considerable confusion and misunderstanding concer— 
ning Canada's Arctic sovereignty, due in part to the controversy concerning 
the status of the "Sector Theory", whose origin is associated with Canada, 
and in part to differences of views concerning the status of the waters of 
Canada's Arctic archipelago. 


SECTOR THDORY 


As pointed out by one of the leading authorities on Canada's 
Arctic sovereignty, the "sector theory" was first publicly propounded by 
Senator Pascal Poirier in 1907 during a debate in the Senate in which he 
proposed that Canada make a formal declaration of possession of the lands 
and islands situated to the North of Canada and extending to the North 
Pole. The theory consists of two elements, namely a baseline or arc inscri- 
bed along the Arctic Circle through territory undisputedly within the ju- 
risdiction of a state bordering on the Arctic, together with lateral 
limits defined by meridians of longitude extending from the North Pole 
south to the most easterly and westerly points on the Arctic Circle, 
intersected by the territorial limits of the state in question. On the 
basis of the theory, states possessing territory extending into the Arctic 
regions have sovereignty over land, water and ice lying to their north. 
Much has been written and said about the "sector theory" since the date 
of Senator Poirier's statement. The point of importance to note, however, 
is that for many years no Canadian Government has either affirmed or disaf- 
firmed the "sector theory" in explicit terms. It is of interest, however, 
that on April 16, 1926, the Prasidium of the Central Committee of the USSR 
adopted a decree "On the Proclamation of Lands and Islands located in the 
Northern Arctic Ocean as Territory of the USSR". The decree provides that 
"a]11 lands and islands ... located in the Northern Arctic Ocean, north of 
the shores of the Union of Soviet Socialist Republics up to the North Pole 
between the meridian 32° 01435R: long... and the meridian 166°.9'30'W. long 
«es are proclaimed to be territory of the USSR". While some Soviet writers 
have advanced the theory as the basis for USSR sovereignty over waters and 
ice lying to the North of USSR land territory, it will be noted that the 
decree is limited to "lands and islands". 


In the case of Canada, the outer limits of the "Canadian Sector" 
are utilized in defining the area subject to Canada's Northern Game Laws 
and the area for which Canada has assumed air-sea rescue responsibilities 
under the aegis of ICAO. The western limits of the area subject to Canada's 
Arctic Waters Pollution Prevention Act also utilize the 11st meridian (the 
western "limit" of the Canadian "sector"), as is the case with Canada's 200- 
mile northern fishing zone. However, Canada has for many years followed the 
"functional" approach in the Law of the Sea and has taken a leading role in 
advocating that states abandon the pre-existing approach consisting of either 


claims to total sovereignty or claims to total freedom of the high seas. 
An example of the new "functional" approach is the economic zone concept 
(discussed elsewhere) consisting of limited forms of jurisdiction asserted 
by the coastal state for the purpose of meeting particular problems, in 
lieu of assertions of total sovereignty. Canada's Northern Game Laws, its 
air-sea rescue responsibilities, its Arctic Waters Pollution Prevention 
Act and its northern 200 mile fishing limit are all examples of this 
"functional" approach, pursuant to which it is no longer appropriate to 
ask where a state's "boundaries" end, since there are different limits 
for different purposes. It is for this reason that successive Canadian 
governments have declined to be drawn into disputes over the legal vali- 
dity of the "sector theory". 


CANADA'S ARCTIC ISLANDS 


Canada's Arctic archipelago consists of an extensive group 
of islands lying northward of the mainland and Hudson Bay, some of which 
are located as far north as 83° degrees latitude, the northern tip of 
Ellesmere Island. Archipelagoes are groups of islands, varying in size 
and number, but which comprise a single geographical unit. In Canada's 
case, the Arctic archipelago consists of many hundreds of islands, some 
as large as Baffin Island (with an area of 195,928 square miles), and 
otners which are only mere dots on a map. The whole archipelago forms 
a network of channels, the most important of which is the Northwest 
Passage, which runs from Baffin Bay through Lancaster Sound and Barrow 
Strait on the east, through Viscount Melville Sound and south through 
Prince of Wales Strait east of Banks Island to join with the Beaufort 
Sea on the west. 


Canadian sovereignty over the islands of the archipelago 
has historical roots based on early British voyages of discovery and 
the grant of the territory to the Hudson's Bay Company by Royal Charter 
in 1670. British sovereignty over Rupert's Land and the northern Arctic 
islands was further assured by the relinquishing by France of its posses— 
sions in North America to Great Britain under the Treaties of Utrecht in 
1713 and Paris in 1763. Subseauently, Imperial and Dominion Acts of Par- 
liament as well as Orders-in—Council brought about the full transfer of 
the possessions of the Hudson's Bay Company, known as Rupert's Land, to 
the new Dominion of Canada shortly after Confederation. 


Following the transfer of title from Great Britain, the 
Federal Government undertook governing the area and various pieces of 
legislation were passed and regulations made for the administration of 
the territory. In 1895, the Districts of Ungava, Yukon, MacKenzie and 
the northermost District of Franklin were created. The Government sent 


expeditions in the latter part of the 19th and early part of the 20th 
Century to both explore the land and water territory of the Arctic and 
to enforce Canadian laws. In 1920, the RCMP began regular Arctic patrols. 
In 1926, the Federal Government established the Arctic Islands Game Pre- 
serve which included all the area within a triangle drawn from the North 
Pole to the extremities on the east and west coasts. The last lingering 
differences with Denmark over the status of Ellesmere Island and with 
Norway over Axel Heiberg and the Ringness Islands were settled in Cana- 
da's favour in 1920 and 1930 respectively. Since that time, Canada has 
continually and peaceably asserted its sovereignty over the islands of 
the archipelago. 


THE WATERS WITHIN THE ARCTIC ARCHIPELAGO 


The waters of the archipelago, particularly the Northwest 
Passage, were the objects of numerous British voyages of discovery, 
beginning with John Cabot in 1497 and Martin Frobisher in 1576 and 
continuing under the commands of Davis, Baffin, Hudson, Perry, Ross, 
Franklin, McClure and others. These explorers traced the coast and 
waters of the Canadian Arctic northward to the reaches of the polar 
areae In the early part of this century, official Canadian expeditions 
were led by Wakeham (1897), Low (1903-1904), Moodie (1901-1905), Bernier 
(1906-1907, 1908-1909, 1910-1911) and Stefansson (1913-1918). 


Canada's jurisdiction over the waters cf the Arctic archi- 
pelago has been manifested over a lengthy period of laws by a series 
of administrative and legislative acts, including, for example, regular 
RCMP patrols in the 1920's, the Federal Department of Transport ice- 
breaker patrols and Canadian Forces surveillance and supply flights. 
Customs jurisdiction under the Customs Act is applied to all the waters 
lying within the archipelago as internal waters of Canada. New forms 
of jurisdiction over the waters within the archipelago (as well as tho- 
se lying beyond) were asserted by the establishment of a 12 mile terri- 
torial sea in 1970 and by Canada's Arctic Waters Pollution Prevention 
Act in 1970, and of 200 mile fishing limit in March, 1977. 


There has been controversy in the past concerning the status 
of the Northwest Passage, but it is the long standing Canadian position 
that it has never attained the status of an international strait by cus: 
tomary usage, nor has it ever been defined such by conventional interna— 
tional law. This is not surprising, given the fact that for the most 
part of the year the numerous sea channels running through the Canadian 
Arctic archipelago are frozen over or ice-fast. Even in summer, few of 
the channels are free from ice, and under optimum conditions navigation 


through the Northwest Passage is very difficult even with ice-breaker 
assistance. Consequently, only a small number of vessels have made 
the crossing through the Passage, the most historic having occured 

in 1942 when the RCMP schooner "St. Roch" made the first successful 
crossing of the Passage. 


ARCTIC CONTINENTAL SHELF 


Canada exercises sovereign rights for the purpose of explo- 
ring and exploiting the resources : of its continental shelf in the Arctic 
pursuant to the provisions of the 1958 Continental Shelf Convention, to 
which Canada is a party. Offshore drilling on the continental shelf 
in the Arctic is carefully controlled by Federal legislation and re-- 
pulations. 


ARCTIC ECOLOGY 


To ensure that the delicate Arctic ecology is safeguarded 
from the threat of pollution damage, Canada passed the Arctic Waters 
Pollution Prevention Act in 1970. Under the Act, pollution control 
jurisdiction is exercised by Canada throughout all the waters of the 
archipelago and outward from the perimeter of the archipelago for 100 
miles, as well as over the entire continental shelf in the Arctic with 
respect to offshore drilling. In 1976, the Department of Transport 
instituted a vessel reporting and clearance system applicable to the 
eastern Arctic. 


FISHERIES JURISDICTION 
Canadian fisheries jurisdiction under the Territorial Sea 


and Fishing Zones Act was extended to 200 miles around the permiter of 
the archipelago on March 1, 1977. 


WE MUST KEEP OUR SEA ALIVE 
WIJ MOETEN ONZE ZEE LEVENS HOUDEN 


IL FAUT PROTEGER LES RESSOURCES VIVANTES DE LA MI 
MPENEL NA A®HEOME THN @AAAEYA NA ZHYH 
SCHUTZT DAS LEBEN IM MEER 
DEFENDIAMO IL NOSTRO MARE 
VI MA BESKYTTE LIVET I SJOEN VAR 
Mbl HE CMEEM IIOP YBUTb MUAPOBOU OKEAH 
DEBEMOS CONSERVAR LA VIDA DE NUESTRO MAR 
TEMOS QUE PRESERVAR A VIDA . NOSSO MAR 
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Off-shore drilling 


Canada is working through 
the Third United Nations Law of the Sea 
Conference to develop international 

laws which will govern the 
future use of the Sea. 


 . 


Where schooners and dories gathered smaller catches by dint of intuition, luck and patience, 
factory ships of the 1970's and their attendant trawlers are scientifically harvesting massive quantities of fish. 


HUGO GROTIUS. 
London, Published as the Act directs July 12% 1806. by J Wilkes 


FROM THE COLLECTION OF MR. GERALD BODNER 


The author of the high seas doctrine, the 
Dutch jurist Grotius, wrote in 1609 
“Most things become exhausted with 
promiscuous use. This is not the case witl 
the sea. It can be exhausted neither by 
fishing nor by navigation, that is to say, 1 
the two ways in which it can be used” 
Grotius was right, for his time. 
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Sailing ship of yesteryear. 
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Marine research. 


Grotius isn’t right anymore. 
Today we are: 

exploring the ocean depths with com- 
plex scientific equipment, gaining knowl- 
edge that can be used for peaceful or 
military, or purely scientific or commer- 
cial purposes; 

drilling the seabed for oil and gas; 

transporting hugh quantities of oil and 
other noxious substances across the 
oceans in giant tankers or other ships; 

developing means of mining the abyssal 
seabed for minerals such as nickel, copper 
and cobalt; 

using the sea as a dumping ground for 
human and industrial wastes, nuclear 
wastes, and such noxious materials as 
nerve gas and mustard gas left over the 


Marine Scientific 
Research 


Can we prevent 
a similar disaster 
occurring in future? 


Perhaps not, but by applying international standards to all navigation 
within a 200 mile zone off the coastline, recurrences will be less likely. 
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DEPARTMENT OF EXTERNAL AFFAIRS 
MINISTERE DES AFFAIRES EXTERIEURES 
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| HERE US he TUS VU 


CANADIAN DELEGATION TO THE SIXTH SESSION 
| OF THE LAW OF THE SEA CONFERENCE, 
New York, May 23 to Jucy 15, 1977 


, The Secretary of State for External Affairs, the 

| Honourable Don Jamieson, announced that he, together with 
the Honourable Ronald Basford, Minister of Justice and Attorney 

| General of Canada, and the Honourable Roméo LeBlanc, Minister 

| of Fisheries and the Environment, will head the Canadian 
Delegation to the sixth session of the United Nations Law of 
the Sea Conference which is to take place in New York from 
Mave omcOmOULY Deol, 19/7... Mr. J. Alan Beesley, Assistant 
Under-Secretary of State and Legal Adviser, Department of 
External Affairs, will be Deputy Head of the Delegation. 


The sixth session of the Law of the Sea Conference 
will mark a critical phase in these long and difficult 
negotiations. Although the last session ended in an impasse 
on the issue of the rights to explore and exploit the deep 
seabed resources beyond national jurisdiction, significant 
progress has been achieved on most of the other key issues, 
including: general agreement in favour of the principle of the 
common heritage of mankind in respect of deep seabed resources; 
a 12 mile territorial sea; the concept of the 200 mile economic 
zone, including coastal state sovereign rights over living and 
non-living resources and jurisdiction in respect of the 
prevention and control of marine pollution. Canada's action, 
along with that of many other countries, to extend its 
fisheries zone to 200 miles was based on the emerging consensus 
at the Conference on the 200 mile economic zone. 


However, this significant progress, which has already 
contributed to a radical revision of the law of the sea through 
state practice, must still be translated into an actual convention 


commanding universal support. Before a convention can be 
adopted, the Conference has still to resolve the outstanding 
and most difficult issues, in particular the regime applicable 
to the deep seabed beyond national jurisdiction. There are 
still differences of view on the question of access tomtne 
deep seabed mineral resources by private and state entities 

on the one hand and the International Enterprise on theeocier: 
hand. Intersessional discussions produced, for the first 
time, a constructive dialogue on this issue which gives solid 
ground for believing that an accommodation between opposing 
views will be realized at the next session. Nevertheless, 
exacting negotiations lie ahead on this and related issues as 
well as on such other questions as marine scientific research 
in the economic zone, coastal state powers to protect the 
marine environment, the rights of landlocked and geographically 
disadvantaged states and settlement of disputes. 


In lightwor the substantial progress already achieved 
and without minimizing the difficult issues still to be 
resolved, Canada remains firmly committed to the realization 
of a new comprehensive law of the sea convention and the 
Canadian Delegation will be working actively to that end at 
the forthcoming session. 


Notes from the wrap-up Press Briefing 


Sixth Session 

Third U.N. Conference on 
the Law of the Sea 

New York , July 20,1977 


Deputy Head of Delegation and 
Representative 


Mr. JA Lan Ube es eye 0 eee 
Assistant Under Secretary of State for 
External Affairs and Legal Adviser 


Alternate Deputy Representative 
(First Committee) 


Dr. DonaldyGe-= Crosby, 

Direcrorm 

Resource Management & Conservation Branch 
Department of Energy, Mines & Resources 


Mr bees ver. I propose to begin with an overview of the results of this 
session as I see it followed by some comments of a more specific nature 
regarding Canadian interests. I believe this session of the Conference 

has probably achieved more than was obtained in the last two sessions 
together. I say this viewing the conference in broads ters ance u0 miter 
in the light of particular Canadian interests, althouchwmcon ss ino weer 

any state other than the great powers which has more at stake in this 
Conference than Cafada. We are pleased with the results of the session. 


Now let me qualify this statement by saying that I doubt 
if any government represented at this Conference can say "this Informal 
Composite Negotiating Text is acceptable as is". We're dealing with between 
151 and 157 states; we have produced a document 198 pages long with something 
over 400 articles including the provisions of the Annex so it should not 
surprise anyone that there will be difficulties on some issues for almost 
every state - but we knew that before we began the exercise. The point is 
that we have now reached a new stage in the conference process. We have a 
document that can be presented tothe next session as a basis for making 
decisions on most if not‘‘all issues.’ That’ was theseal pointes .1eeoeninG 
this attempt to produce for the first time one document comprising an informal 
composite negotiating text. It was more than a scissors-and-paste job, more 


than a stapling exercise. The results of negotiations in three separate 
committees plus separate negotiations in plenary have been combined in 

one document which now looks like a draft treaty. More importantly, in 

the process we have moved closer to a consensus on a wide range of issues - 
2 consensus not necessarily between each and every state but between major 
interest groups. I shall give some concrete examples of progress at this 
session on issues of importance to the Conference as a whole. 


For nearly two years there has been a very difficult 
dispute running through the Conference which seemed to completely evade 
any sort of solution relating to the status of the economic zone. In simple 
terms, this was a disagreement about whether waters of the new 200 mile 
economic zone constituted “high seas", subject only to certain defined 
coastal rights, or whether, at the other end of the spectrum it was really 
the Territorial Sea under another name. Or, finally, as the vast majority 
of states argued, whether it was a new concept partaking of some elements 
of both the pre-existing high seas regime and the territorial sea regime, 
but constituting in essence something totally new and different from either. 
Only at this session were we able to finally achieve a degree of consensus 
on that issue, and it is one with more than theological or doctrinal signific- 
ance. It has a tremendous impact, for example, on what some major maritime 
states see as the potential problem of creeping jurisdiction by coastal states. 
It also reflects the underlying importance of the extent to which freedom 
of navigation is maintained or is restricted. On that issue there have been 
continuing difficulties of a major order, but we now have the basis of a 
compromise between the coastal group and the major maritime powers. Not every 
member of the coastai group accepts this compromise; some of the territorialists 
Pavemditticultyewith its so we're not out of the woods completely but we're 
much further advanced than we were. I mention this because it has always 
been recognized that this problem, because of its importance to the major 
powers, is a potential conference breaker. 


An analogous difficulty relates to the extent to which coastal 
states could regulate scientific research in the economic zone. Only at this 
session did we finally come up with a text which struck a balance between the 
competing interests of the coastal states, jealous to protect their sovereign 
rights, and states, both coastal and non-coastal, with a shared as well as an 
individual interest in maximizing freedom of scientific research. This too is 
a tremendously important development. 


On Committee I matters, it is also clear that there has been 
a major development in this session on the whole range of issues relating to 
the mining of the deep ocean seabed. Indeed that is the area perhaps of 
greatest progress in the negotiations carried out at this session. Views will 
differ as to whether the text accurately reflects the actual progress achieved 
in the negotiating process, but what is clear is that we have escaped from an 
"either-or" solution. The regime described in the text is not merely a licensing 
System, with no real powers to the proposed new International Authority, and 
which does not allow the proposed International Enterprise to actively mine 
and exploit the resources of the deep ocean seabed; nor, on the other hand, is 
it the opposite, a unitary system that permits only the International Enterprise 
to do the mining. Some of the drafting requires fairly careful interpretation 


in order to define precisely what the text embodies; but, I have no hesitation 
in saying that we interpret this text as providine tons paralle saccess, = )on 
“suaranteed access'~-the point of fundamental importance for so many developed 
states, namely, the right of states and private entities as well as for the 
proposed International Enterprise to mine and exploit the resources of the 
deep ocean seabed. 


Unfortunately, because of certain new language embodied in 
the text, there may be differences of views requiring some further refinement 
of language and substantive negotiation. Nevertheless the text does reflect 
the major movement by many, many developing states which occured during the 
conference towards acceptance of a system that would permit the exploitation of 
the area both by the international enterprise and by states and entities such 
as multi-national corporations. We have been a long time getting to that point; 
nine years, to put it simply. Some of the language could be interpreted as for 
leading to different conclusions. I don't apologize for that since I am not 
responsible for the text - I was only "associated" with the collegial group 
which finally put Humpty Dumpty together in this fashion. While there in my 
capacity as Chairman of the Drafting Committee, I was really only an observer 
without any real responsibility for the language elaborated by the respective 
chairmen of committees. However, if you read the text carefully, I think you 
wiil find that the kind of movement which emerged in the negotiating process 
has found its way into the text, perhaps imperfectly, but visibly, and this is 
a major step forward. 


QUESTION: You speak of progress, yet the text was written essentially by 
each committee chairman and then brought to the President. How does this differ 
from what we've had before? 


Mr. Beesley: Interestingly, as you may know, the President did request that 
this exercise be performed at the last session and the one before that. There 


was resistance to the idea on the grounds that we weren't yet ready for it, that 
the text hadn't progressed sufficiently in the three committees to warrant 
putting them together in one single treaty. Now, from a purely technical point 
of view, what was entailed was a good deal of drafting, eliminating unnecessary 
cross references, putting them in where they were not there, avoiding using 
similar terms to mean different things, inconsistencies, loopholes, etc. - 
almost a formal exercise. But coupled with this was an attempt to alter the 
substance so as to move closer towards consensus, and this has occurred on a 
range of issues. Nevertheless, as you point out, there is some similarity to 
what occurred before. Because as a result of procedural decisions made, the 
authority to produce this text was not delegated, for example, to the President 
of the Conference. That may occur at the next session, when he may have the 
major carriage: of (the fanaletexte 


QUESTION: Did Mr. Engo, for example, write Committee Imagain for the 
third time? 


Mra bees ley: Yes he did, although he consulted with the collegial group. 
Ambassador Aguilar wrote the Committee II text, Ambassador Yankov wrote the 
Committee III text and President Amerasinghe produced the Provisions on 
Dispute Settlement text. But in the process, they consulted closely with one 
another to avoid inconsistencies, and also in an attempt to produce a formul- 
ation that would better reflect consensus. We began this process of taking 

it out of the three committees, of trying to weld it all together into a 
composite text; and I repeat this is more than a formal exercise. The process 
inevitably requires decisions on some of the outstanding issues such as the 
Status of the economic zone, marine scientific research, etc. It is important 
to note also that this is a negotiating text, not a negotiated text. 


QUESTION: On nickel production —- Could your Dr. Crosby, in layman's 
terms, explain the significance on these figures of 60%, 40 or whatever? 


Mr beesley: I am happy to defer to Dr. Crosby on this question. 


Dr. Crosby: What it amounts to is this. The resource policy article (now 
Article 150) incorporates four main features. Item number one is an economic 
target for the deep seabed. This means that a number of mine sites will be 
allowed to begin producing as soon as commercial production is feasible in 

the deep seabed. The increase in world demand for nickel will be calculated 
Over a period starting January 1, 1980 and continuing for seven years. On 

the basis of an appropriate split of that rate of increase in world nickel 
demand, the number of mine sites is calculated. That's the number of mine 
sites that will be allowed to come on production immediately. 


Item number 2 is that the ‘percentage’ split between the land- 
based production and deep seabed production will be 40 land-based to 60 seabed. 
Now that split is of course the split in the increase in demand for world nickel. 


QUESTION: Deep seabed gets 60% of the increase in world nickel demand, 

Bets CoO supply that specific amount of nickel? 

DreeCrosby ; Well, it's allowed to increase to that amount - that's the 
dimitation that will be placed on it. It's not an allocation as such. 

QUESTION: It doesn't guarantee it. 

Dry. Crosby: No. It simply says that until such time as deep seabed production 


gets to that level, no controls will be placed upon it. 


QUEST TON: Which might be when? 
DR eLOspy: Well, a lot depends on how soon production begins. It will 


be as soon as possible if the people who are mining out there have anything 
to say about it because they will want to get their investment back as quickly 
as possible. 


QUESTION: It's figured annually? 


Dr. Crosby: That brings us to the third and fourth points. The third 
point is that the actual figure to be used to determine the rate of increase 
in world nickel demand is a rolling average figure. This will be adjusted 
every five years. You obtain it by averaging back for the latest ten year 
period available for which data are available. 


QUESTION: Is this a difference from the earlier text? 
Drs Grospy: Yes, the main difference is that the previous text simply 


stated an average of 6% minimum. Now it will be adjusted in accordance with 
the actual figures. 


QUESTION: The basis of calculation will change with time? 
Dr. Crosby: Exactly. So as to remain very, very close to the facts. 


The earlier text was quite unrealistic. Nobody expects the 
world rate of nickel demand to increase exponentially at 6% -- it would be 
virtually impossible. So this is far more realistic, sand the fourth poine 
makes it even more so. Because the base amount to which you apply this figure 
for rate of increase is also obtained by using actual figures. Here you 
will use the five most recent years for which there is data available, and 
again you will adjust them every five years. So all in all, it's a much 
more realistic formulation and indeed it does represent a real effort by 
Chairman Engo to reach a compromise. 


QUESTION: Was this agreed on; was there a compromise? 
Dr. Crosby: This is Chairman Engo's formulation and it's not fair to say 


that any delegation agrees with it, but it does represent an honest effort 
by Chairman Engo to reach a compromise situation. 


QUESTION: How many sites do you think it might produce by 1990? 
Dre Crosby: A lot depends on what actually happens in the world nickel 
market. But let's assume that it does more or less what we might predict. 


Then probably those first seven years of "mine site credits", could add up 
to nine or ten mine sites by 1987. 


QUESTION: What about the banking system? 
Dr... Grosby: The text stipulates that there shall be a banking system. 


This has not really changed. Under this provision, for every area that a deep 
sea miner takes out, another area would be placed in the land bank. 


GUESTION: He must prospect two areas and choose one? 


Dr. Grosby: Yes, he must come to the Authority and say that this is what 
he is interested in. Then the Authority can choose which half will go to 
him. He may define two areas, one of which he'll get. Or it may be one 
large area of which he'll get half. In any case, one becomes a non-reserved 
area for which he has a contract. The other becomes an area reserved for the 
Enterprise. 


QUESTION: Are there any time limits written into the contract? 
Dr. Crosby: The figure quoted now in the text is 20 years. And there 


is a new stipulation that after 20 years of being in force, the system of 
exploitation will be reviewed. 


QUESTION: But does it say what the system afterward will be? 
Dra .Grosby: PieiOesesay thatsit, during the course of that review, it ; 


is impossible to reach agreement, then the Authority itself or the Enterprise 
in joint venture arrangements with other entities will be the operator in 
the international area. 


QUESTION: PORCOMELACLOLS will, lose their sites? 

Dre Crosby: NO mmuOtmatwal bs therexistrne contracts will not be affected 
iMeanvyewayeee tuioeisejust for contracts past that 20 year period, new contracts. 
QUESTION: Dimi nosex I Stine contracts: are for 20 years or more, ... 

Dr. Crosby: They will not be affected, no. 

QUESTION: Did I misunderstand, you said future contracts would have to 


be by joint venture? 


Dr. Crosby: Well, under the terms of the Convention as now written, if 

no agreement could be reached during this review period, 20 years from the 
coming into force of the Convention, then yes, the Authority or the Authority 
in joint venture with other entities would be the operator in the area. 


Mr. Beesley: You might look at Article 153 on page 85, not necessarily now, 
but that's the one that provides for this. Paragraph 6. 


QUESTION: What compromises came out of that? 
Dra Crosby: Well, this is the compromise. At one extreme there were 


those who wanted no change. At the other extreme there were those who wanted 
the Authority to take over everything at the end of 20 years. The compromise 
is that you will try to reach agreement on a new regime or on amending the 
current regime. 


QUESTION: So their offer in fact. is exploration (by. 4 oimt venture? 


Dr. Crosby: If agreement cannot be reached on a new regime or an amend- 
ment of the then existing regime or on just plain approval of an existing 
regime, yes that would be the end result. It would be mandatory Point ventures. 


Mr. Beesley: We have taken the position that, by then, enough developing 
countries may have become interested in the activities in the non-reserved 

area, (the area not set aside for the international enterprise) that they would 
not be so anxious to alter the system. I think that this is a real possibility, 
especially if you take into account the possibilities of joint ventures provided 
for on a permissive basis, (not as a mandatory function) during the first 20 
years. Not all of the consequences are clear and this is another area for 

some further work. 


QUESTION: Say a private company goes through the process of getting a 
site, putting one in the bank, what is the Authority's role in this? 


Dr. Crosby: The Authority, primarily through the Council, will administer 
the day-to-day activities in the area and the contractual relationships that 
may exist out there. And the operating arm of the Authority, the Enterprise, 
will conduct operations on its own. 


QUES DLON: What relationship will private companies have with the 
Authority? Will they have a contract and that's the end of it? 


Dr. Crosby: There'll be a contract but just as under a system of national 
legislation, there will be administration and management of the actual activities. 


QUESTION: Does this spell out what the contract will say or is that left 
up to the Authority when it negotiates? 


Dr. Crosby: The outlines of a contract are spelled out here. The actual 
model of a contract is not yet determined. A great many blanks still exist; 

for example, the financial arrangements that will apply. An outline is now 
present for the first time in this’ text and) it) }does) stiputetescencai1 nme, pesma. 
financial payments that must be made. I could go over them very quickly if 
you'd like. There would have to be a fee, what we would call - I'll use 
Canadian type terminology rather than the terminology of the text - what we 
would call an application fee for a contract. That's notestipulated — it s lett 
blank - but there would be that. Second, there would be an annual fixed charge 
for mining. Third, there would be a production charge - what we would call a 
royalty. There is a relationship between the annual fixed charge for mining 

and the production charge and the relationship is this: at the outset of mining 
probably your profits, or maybe even your level of production might not be 

at the maximum until you got geared up. So, for the first three years, 

you would pay this annual fixed charge. Thereafter, 


you would pay the royalty and the annual fixed charge would be deducted 

from the royalty; so there is a relationship between the two. And the fourth 
item would be shared net proceeds ~- a profit-sharing method of sorts. The 
actual method of calculation of the net proceeds is not spelled out too 
clearly yet. : 

QUESTION: You don't know whether to deduct your own charges before 

you get your net? 


DY. CLOSDY: Well, no doubt operating charges and that sort of thing 


will be deductible. 


QUESTION: They have a production charge and then they'll get a share 
of the net proceeds? 


Dr. Crosby: Yes, well no doubt that will have to be allowed as we would 
allow in national legislation, we would allow royalties, for example 


QUESTION: Canada has various arrangements for licensing. How does 
this compare? 


Dine CLOSDy* At first glance, it would appear to most people, and most 
developed states, to be a bit onerous. It dtpends how you define these 
things and how you relate one to the other. When you fill in the blanks, 
Plcpeiew lie now me bULslethink~it's fair to say the new national legislation 
Boo MieencegacmormCanada, lands and the territories and in the offshore 

Has Ceitaim similarities to this system. Under that legislation: there 

will probably be an application fee. There will be a royalty and there will 
De whatewe are calling under our legislation nationally, a PIR, a Progressive 
iieienentaivhoyalty,swoicl) is in effect a share’ of the net proceeds. So you 
could roughly correlate this sort of system with a national system. The 
Patercimovs meine thes North oea 1s not entirely dissimilar to this, nor is the 
Norwegian system. I think this reflects a growing sophistication globally 
about what the traffic will bear and how best to apportion financial charges 
POjseDesourcesoperations. So it may not be unreasonable. If, however, those 
blanks are filled in unreasonably, then it would be impossible to undertake 
Mininge ss) [hic Of course is not meant to be the case - otherwise there's no 
point in writing a Convention. 


OUBSLION: Who's to fill in the blanks at the next meeting - the Authority? 
Dr. Crosby: The blanks are supposed to be negotiated at the next session 


or the one following that as the case may be. 


OUESTION: DULwuswel UenOtebes lerteto the Authority to fill in the 
blanks? 


Dr. Crosby: No, if you look at paragraph 7 of Annex II, which is on page 


160 of your text, you will see the blanks. It's intended they be filled in. 


QUESTION: In effect, it®s thelactualg@rates. 
Drs Crosby: Yes, you'll! see the actual rates just show lines there; they 


are meant to be filled in. That's the intent at the present. 


QUESTION: This then satisfies the industrialized nations who were 
worried about the Authority 


Drv Crosby. Nobody's going to be entirely happy with it - many people are 
going to be worried about how it will be interpreted. 

QUESTION: Yeah, but at least they are satisfied that the Authority does 
not have the right to set these arbitrarily - that they will be set during 
negotiations. 

Mr. Beesley: These conditions will be negotiated rather than left to the 


discretion of the Authority - a possibility which had worried many states. 

I'd like to mention that it seems likely that there will be intersessional 
negotiations on financial terms of contract, because it is recognized that it 

is not only relevant to settle those questions but essential to do so. Previously 
we were too far away from that kind of specificity to make it necessary or 


worthwhile. 

QUESTION: Will the intersessional meeting be concerned only with financial 
aspects? 

Tite ees hove I can't say because it depends how it develops and who arranges 
Lt. 

QUESTION: If I may go to the Article 159, the composition GEythe Gouge1i. 


to what extent does the new text represent any move towards a consensus? 


Mr. Beesley: Well, it contains many changes from what had previously existed. 
It's also generally felt that it comes closer to representing a consensus, but 
I certainly would hesitate to venture an opinion on that aspect. 


QUESTION: Would the U.S. get two seats under A and B - would they get 
one of each? They would obviously contribute the most towards the mining 
exploration and they would be a major importer of what they mine. 


Dr. Crosby: I don't think it's intended that one nation would get two places. 
Mr. Beesley: They would have two options though, if they wanted to make 


room for someone else, perhaps, like Canada. 


QUESTION: Do you have a place in this Council? 


Mr. Beesley: We hope we do —- but that kind of thing can never be guaranteed. 
QUESTION: What about the financing of the enterprise? 
Mr. Beesley: It at least opens a way for Canada to be member of the Council 


if we decide not to just sit on our hands and stare at the ceiling. 


QUESTION: There is no existing right of a big land-based producer to be 
represented? 


Big Dees Ley: Yes, but two of the four who would be selected because they're 
major land-based producers would be developing countries, and that's a new 
wrinkle and of course one of the others - the developed countries - might be, 
for example, France, because of the words "under its jurisdiction" which would 
inlcude New Caledonia. And, if the USA decided to go in under that one because 
of the tremendous amounts of manganese nodules which will be within U.S. 
jurisdiction due to its islands in the South Pacific - who knows, they could 

be the two developed ones. I'm merely speculating, I'm not saying that that 

is what I think will happen, but there are no guarantees on this kind of thing. 


QUESTION: Is an anti-monopoly clause in there somewhere? 
Pine beesley: Tictemiceasprovision and I7don't think I'm in a position to 


comment on the extent to which it was a negotiated position. Certainly there 
were negotiations on that issue. 


QUESTION: WOUmscayetne current text would permit nine or ten mining sites 
by about 1987. How much would the previous text have limited in terms of 
mining sites? 


Dr. Crosby: There was no limitation as such in the previous text. 
QUESTION: So this, in fact, places a new limitation on the number of 


mining sites? 


Dine rosby: This is a realistic limitation - I would say around ten mine 
sites. Before there really was no limitation. The formulation was simply a 
formulation that was meaningless because when you calculated it you never 
could reach the limitation. 


QUESTION: What if the enterprise gets into trouble? Don't you run the 
risk of having a situation where company X is exploiting one side and, the 
PNtveEprice 1s, ssay,)tlounderine on the other half of that one? Can you go 

Doel OUstneenextiaticrmaite berorerthe enterprise has got its first site going, - 
in other words, could you get to a point where the Enterprise is doing one 


and private companies and state companies are doing nine? 


Dr. Crosby: L think alot] wi Mis dependbonsthe ;realitiessof. Che monents = 
how many are actually being developed by the Enterprise and how many are 
actually being developed by private companies or some state organization. 


QUESTION: Just because it's reserved for the Enterprise does that mean 
the Enterprise must work it? 


Dre Crosby: Not atvallo whe Enterprisercouldsentemintrorarjoint venture 
arrangement with another party who had the financial and technical expertise 
and the technological capability. The Enterprise would put up the resource 
through the Authority, and you'd have a joint venture going. The Enterprise 
would, in effect, have a sort of carried interest, we would call it in Canada, 
which could turn into a working interest perhaps later on, by investment by 
the Enterprise. 


QUESTION: So it doesn't have to start at the same time as the private 
company - it could lie there in the bank for a number of years while the 
private does its half? 


Dr. Grosby,: There is an intention, not a consensus, expressed in the 
Committee that the Enterprise would get into business about the same time as 
the other. 

QUESTION: But supposing Atvjust cant eetuiatseactetoperher.) swouldra 


private company have to wait until the Enterprise can bring out the same 
equipment that the private company can? 


Mr. Beesley: This isn’t provided for. But the point has been made many 
times that the international enterprise ought to be able to operate in roughly 
the same time frame as private enterprise. That is the reason for proposals 
to give ‘initial tfunding. 


QUESTION: Does it say “ought tov 70m Ghavesto!? 
Mr. Beesley: Well, I think some of those questions might become acute if 


the Enterprise had difficulty getting going. But that %s one of the reasons 
for the U.S. offer*of funding; sto helpetonceteitustant edemcomprimes thes pump, 


QUESTION: Is that written in to the text ~ the funding of the Enterprise? 


Dr. Crosby: Not in great detail. It has not yet been agreed upon in the 
Committee as a whole. 


QUESTION: You still haven't answered the question though, I think, which 
is regardless of the "oughts” and “buts and) Ypossibles”, does this text make 
it compulsory for these two things to go together or does it allow a certain 


amount of drift? Regardless of what the consensus was in the meeting - 
what does this text do? 


Mr. Beesley: I don't want to use the word "drift" - it allows a certain 
amount of "flexibility". I wouldn't like to predict the consequences of the 


Enterprise not ever getting started; it is recognized (as much by developed 
States as by developing states) to be an essential part of the overall 
accommodation, that one doesn't just pay lip service to the idea of the 
Enterprise. It must be an operating enterprise or the regime won't work. 

And that's the underlying protection - that politically it's hard to predict 
what might happen in the Council and in the Assembly if ten years went by 
with a good deal of development by private enterprise and by states and still 
Ehesinternational enterprise is looking for financing, etc. It's here, I 
think, that you will find some of the permissive provisions coming into play. 
It may turn out to be very much in the interest of private contractors or 
States to get involved in the development of the reserved area because there 
temonOlLleieopPOLtLunityeLoOrcxploit but, Of Course, at some cost. It has been 
argued that there should be a linkage, a mandatory linkage. That has not 
been accepted by the developed states. But nevertheless linkage is possible 
and, speaking purely personally, I can see that is one of the best ways of 
making sure that we move in some kind of phased manner rather than on a 
fiit-and-miss basis. |§But you won't find a mandatory linkage, and it. would be 
unacceptable to developed states. 


QUESTION: You mentioned ten mining sites which we're committed to 
produce by say 1987, — they could all be, in effect, private company mining 
Sites, while there would he ten mining sites put aside in the land bank 
simultaneously. 


Mr. Beesley: Vetleethere couldn t ber20 at that point. 

QUESTION: DULwehate spossi bp veue.), 

Mra beestey: Well, Don, we should go back ~ are you talking about the period 
around 1987? 

QUESTION: Judging on the basis of your production limitations. 

Mr. Beesley: Now if there are ten, five will be reserved for the international 
Piece e lec tmeltcinoteiarstecome,  iatetsserved. Going back to one point, 


someone asked about anti-monopoly provisions. Look at Article 150, particularly 
Peabcerapiel) (i) nmoutetheswnolesarticle really. 1 wouldnit suggest you do it 
NOWeDuteolatwselLice:ererence. think perhaps that it's fair to say that we 
haven't completed our negotiations on anti-monopoly provisions because it's 
aneestvenelyecomplexerange of questions that's raised by that. 


QUESTION: Lhatesenot parteot the package? 
Mr. Beesley: Oh, I think it is, because some states, for example, Sweden, 


have said that it may not be possible for some years for them to participate 
but they don't want to be excluded. Countries like Sweden, and for that matter 


Canada, have made very clear that they're not so interested in an anti- 
monopoly provision as they are in some non-discrimination provision, so 
that eventually they will have the right to participate. And a large 
number of countries take that view. There's a recognition that otherwise 
only the major technologically developed countries and countries with 
capital will ever really be out there in the non-reserved area. 


QUESTION: How would a country, using Sweden as an example, participate? 
Mra beess ey. It's very hard to say; you might) findea countrys! thesoaveocy 
or Brazil and some other country - or, perhaps, a private entity from a 
country like Canada or the United States or Germany or Japan - all finding 

it in their collective interest to work together. I don't think it's too 
easy to speculate, but I have a kind of gut feeling that there will be a good 
deal of intérest in that sort»of activity, and! that eit won, tavescontneam eo 
developed states. 


QUESTION: What about technological transfer provisions as they relate 


to the obligations of private companies? 


Mri, Beesiey: ff you read this quickly, I think you may go away with the 
impression that there is mandatory transfer of technology. Read it more 
carefully and I think you will conclude that what is really provided for is 

that as a pre-condition to getting a contract, an entity or a country must 

give an undertaking to enter into a technology transfer the second time 

around after conclusion of its first contract. But even then, it's at ‘fair 

and remunerative prices", etc., under license or some other arrangement. 

There's no mandatory transfer of technology. I would fear from my conversations 
with legislators from some countries, that such provisions would kill the 
treaty. 


QUESTION: Could I ask about the agreement on the EEZ - how it came out 
in the second committee? 


Mr. Beesley: Well, the major development was the one I mentioned. For the 
first time we have a text which strikes a balance between the positions taken 

by coastal states and the positions taken by some of the major maritime powers. 
It's a very ingenious solution involving some skillful drafting and I believe 

it settles the basic dispute. That to my mind is at least as important as 
anything that has come out of Committee I in terms of working towards a 
Conference solution. Similarly, although it may not seem as important an 

issue, the unresolved problems relating to marine scientific research definitely 
were a potential Conference-breaker and we've now got over the hurdle on that 
one. 


QUESTION: Could you say that the agreement rejects the territorialist 
position? 


Bea bees Ley: wie@ter2loOrialist position? Well, they haven't been that 
unreasonable on this question of the status of the economic zone. They 
Nevetealeped=that at was territorial sea, but they've said absolutely that 
Lieyecouldanever Accept’ a provision clearly Categorizing wit "as high seas. 
From their point of view, they could go home and Say we protected our basic 
rights under a new concept which didn't exist when we PutGetorth sour 200 
mile territorial sea claim, but they can't go home and Say that and then 
Soya OO Dbemwayeuit sicalled high seas’, And we have to think of then 
as one element in the basic negotiation because they have an important 
position and it's an exercise, don't forget, intended from the beginning 

to strike a balance and to reach a compromise between those claiming wide 
Cer Mirena sea" and those claiming narrow territorial seas. The economic 
zone represents that compromise. 


QUESTION: isecileresartraneit right? 
Mr. Beesley: Transit right is the wrong phrase. Navigational rights 


will definitely be protected. 


QUESTION: So, anybody can sail through an economic zone without prior 
clearance. 

Mr. Beesley: That leads me to the next point I wanted to make about the 
Marine environment. By definition, when you*act to preserve the marine 


environment you raise the question of all the known uses of the sea and in 
order to act effectively to preserve the marine environment you raise the 
possibility of interfering with the many uses of the sea. So I think that's 
always, at least for Canada, been one of the most important issues under 
negotiation at this Conference. We are by and large satisfied with the results 
of the Conference on marine pollution because the basic compromise consisting 
of several parts was retained. The central feature is a global umbrella treaty. 
It does not spell out every last aspect of the rights and obligations of 
States to preserve the marine environment. It does pick up under its umbrella 
aligexistingitreaties:, ander .MCO auspices or otherwise, designed to preserve 
the marine environment. This is retained and it was an originally Canadian 
idea. Moreover, the draft treaty enshrines basic obligations to preserve 

the marine environment which have not existed in international law pELoxr co 
this Conference. The major element of the compromise was that there would 

be concurrent or shared jurisdiction in the economic zone by both flag states 
and coastal states. That's been maintained, and the additional element is 
what's called port state jurisdiction. This is as new a concept as coastal 
State jurisdiction. As a result of these three elements in the package, we 
have a compromise, one that could come unstuck to be sure but hasn't so far. 
We should note however that in an attempt to take a balanced approach to 
therobligations to both flag states and coastal states, some changes were 
made which may simply water down the obligations of each. For example we 


began with language which simply imposed an obligation to apply and implement 
"internationally agreed standards". Now we see an obligation to implement 
"senerally accepted international standards". Now, if that were applied 

only to flag states, they could say ''y don't think that's generally accepted - 
it may bewinstorces butes haven't ratified it and other countries haven't 
ratified it’. So you wouldn't have done very much to preserve the marine 
environmnet. Well, to meet that point, a curious thing occurred, namely, 

that the same language was used for coastal states, so that they too don't 
have to do anything unless everybody agrees on this obligation. That may 

be a kind of trade-off between a flag state and a coastal state but it's no 
way of preserving the marine environment because then both flag states and 
coastal states can say: well there are still a substantial number of states 
that haven't accepted these regulations. So we're not encouraged by that 
particular variation in the overall package compromise. Moreover, we and the 
USA have fought very hard to retain what we regard as the pre-existing right 
of coastal states to regulate construction, design, equipment and manning 
standards, in the territorial sea. That kind of right is reflected in U.S. 
legislation, the Port and Waterways Authority Act and in Canadian legislation, 
principally, the Canada Shipping Act, and in Russian legislation, interestingly 
enough. Well if the present amendment prevails, ptnengd Geis tan amendment that 
improves the text considerably, because previously a coastal state was not 
even allowed to legislate in its own territorial sea over which it has 
sovereignty in order to implement an internationally agreed standard. It was 
a ridiculous situation and the language was so broad that a coastal state may 
even have been deprived of its right to regulate fishing. In other words, 
while we've been fighting over the status of the economic zone, we've been 
altering the status of thelternitoriaiseces in a most peculiar fashion. There 
is reason for some satisfaction in that we have at least got Pid wOLrmchner pres 
existing provisos that would have handcuffed the coastal state completely in 
its territorial sea. The coastal state now can act only to implement inter- 
nationally agreed standards in its territorial sea, but even that wasn't possible 
on the basis of the previous text. I'm speaking now for Canada, not attempting 
to give any detached view. I don't like this partial solution and I hope that 
a better compromise could be found. 


QUESTION: So it would wipe out your existing law? 


Mr. Beesley: It wouldn't wipe it out - it would require its amendment. Ours, 
USA's and Russia's, amongst others. And I think that Tt SeunWisSe weeny en 

if it were accepted as part of an overall Conference solution, recalling the 
series of marine disasters that have occurred recently, l don't think coastal 
states will wait for internationally agreed standards before acting to protect 
an area that after all’ is close to 12 miles from their gshoreyeand over which 
they have sovereignty. It's unrealistic. So, what will they do? They'll 

act and somehow interpret their actions as bieng consistent with the convention 
and we will be back to a kind of creeping jurisdiction, if you want, which 

we sought to get rid of. I think it would be far better to give this right 

in certain limited circumstances. So, I'm not happy with that solution and 

I find it-a silly solution, but thates) thesone we've achieved at this session 


and it is a better one than we began with. 


QUESTION: Then there is no mechanism for setting international standards? 
Mr. Beesley: Nelieettelitesean the eyes, of the beholder. Lf anyone can 


tell me what is meant by an international standard or an internationally agreed 
standard, I'd feel more relieved. The history, as you know, of implementation 
of ratification of IMCO conventions has not been one that is very reassuring, 
and this is not a problem that is gradually going to diminish as the years go 
on. Obviously, there will be more and more tanker traffic, bigger and bigger 
tankers, and apparently more and more unseaworthy tankers. I don't want to 
over-emphasize the point but I do feel that this requires further work and I 
would hope that we could reach a better solution. 


QUESTION: Doesn't most of what you're saying apply only toships and 
pollution caused by ships - what about land pollution? Has it been agreed that 
the treaty won't deal with that pollution from land? 


Mimmeecestey: No, on the contrary, the basic obligation applies to land- 
paseaspollitaon too.and, in specific terms, to a particular kind of land-based 
pollution, namely the dumping at sea of noxious materials originating on land. 
It's very hard to go very far landwards in the law of the sea because once 

you get into internal waters, you get into the area of total sovereignty of 
GhemcOsctalestate, es) You can, t tor instance go into a Law of the Sea Conference 
to regulate auto emission standards. Yet somewhere over 75% of marine pollution 
iseocdidmGO, pe airborne pollution. ~But it is argued that at least we can 

improve the law on these issues. I think I should say in all fairness that 

we now have a totally new branch of the law which didn't exist before. If in 
passage through international straits, damage is done by state-owned ships 

not engaged in commercial activities, there is a radically new dimension of 
state responsibility involved which goes hand in hand with flag state jurisdiction. 
Well, that concept was never heard of until we began to talk about it a few 
years ago and I think that's an important concession from the major powers who 
Mavemas -eOmCOreUnccetronci + 50,80 tm noteall that disappointed, I suppose if 
you're measuring the results against the ideal, you'd be disappointed on every 
aspect of this treaty but it's the attainable that we've been seeking. 


QUESTION: Say a company puts pollution into a river and it flows out 
to sea, is this pollution controlled now? 


Ms. Walsh: Well, there is an attempt at control in the form of a global umbrella 
‘treaty = an agreement to try and control pollution from all sources. There is an article 
Article: 20oeo0n pollution) from) land-based sources. Similarly, there are articles 
on pollution from seabed activities such as continental shelf drilling. There's 
BeduUmpinomariiclesvnicheis sort of a land) pollution activity carried out in 

Boeoperationegat) seams iiere:is. also an article on pollution transmitted through 
thesatmosphere. but 1 think the main effect of these articles, - what they 


basically try to say - is that the coastal state should establish laws and 
regulations implementing international standards and recommended practices 
with regard to pollution prevention. The difficulty is that in the law of 
the sea convention, you can try to attack pollution at source but, as 

Mr. Beesley ‘said you" ean jee wjust) s0 sar. sAteleast. Cnet ces aneart1cLe 
encouraging states to try and prevent pollution of the sea from all sources. 


QUESTION: But basically there is no international standard as yet? 
Mee mpeesley. The closest we've come to it is what we achieved during the 
Stockholm Environmental Conference when we put forth a proposal --- a 


clean river register, and that's being worked away at. Then there are a 
number of bilateral arrangements and multilateral in the European context and, 
under the aegis of the Boundary Waters Treaty of 1909 between the United 
States and Canada, through the International Joint Commission. But this is 

a law of the sea treaty and although land-based pollution does affect the 

sea, you can't reach inwards and start regulating what happens in factories - 
that's a matter of national sovereignty. 


QUESTION: But is the text kept sufficiently general so that progress 
can be made within it? 


Ms. Walsh: Well, the articles are general, like, for example, Article 208: 
land-based sources, which is basically an encouragement to prevent pollution 
and preserve the environment. 


QUESTTON: Could this article be used to ensure implementation? 


Mr. Beesley: I wouldn't rule it out. We've got to go much further on 
liability and compensation. But as it might be hpyothetically possible to 
found a right of action on this treaty against what is occurring as 4 result 
of the activities of @ particulan state within 1s, owneland termi tory.) cut 
you'd have a lot of difficulty establishing that. Nevertheless, included in 
this draft treaty is a basic, fundamental obligation not to pollute the marine 
environment and that includes, of course pollution from land-based sources. 
This is still a very primitive undeveloped area of the law and it's got a 
long way to go. At least this treaty lays down totally new rules with 
respect to preservation of the marine environment - rules that were unimagin- 
able ten years ago. 


QUESTION: Well, does it set the direction? 
Mrs Beesley: It doesn't merely set the direction - it lays down concrete 
obligations. If an incident occurs even beyond the economic zone and then 


the ship comes into the port of a state, the port state (that state where 
the port is situated) can take action against the ship. You're getting into 
avery Cechnical’ branch of thes law now. 


QUESTION: Even something happening in the international area ---??? 


Mrewbeesley: Yes.) ihates very new too. And I think the USA is mainly, 
if not solely, responsible for the creation of that concept. We supported 
them very strongly and it was rejected by other important maritime states 
aneiMCO butsultimately -accepted yin this text, and I think it's a very 
important part of the package. It would be wrong to go away discouraged 
about what occurred on the environment but I don't think we'll ever be 
satisfied totally because we are striving for the ideal. 


Do you want to enquire at all about why provisions relating 
to marine scientific research haven't turned into literally a Conference- 
breaker? It doesn't sound like an issue that would break up a Conference, 
yet it developed into just such an issue and the fact that we waded our way 
through is another indication of the very real progress we've made. Jane, 
do you have any comments on marine scientific research? 


Ms. Caskey: We started this Conference with very polarized positions. 

The major maritime and researching states argued for freedom to conduct 

marine scientific research in these large areas which would be subsumed under 

the economic zone. A number of coastal states including Canada took the 

position that scientific research in the economic zone should only be 

Song ociawitiecnerconscent of the coastal state: In the last text, ‘we had 

what might be called a qualified consent regime - in other words, the coastal 
state would give its consent to research in the economic zone except in 

certain specified circumstances. At this session, we managed to come up with 
what really amounts to a new regime for research conducted in the territorial 
sea, continental shelf and the economic zone. It uses language such as 

Peoastal state shall in normal circumstances grant their consent to research". 
Now that whole phrase, of course, will be subject to a great deal of inter- 
pretation by coastal states and by researching states. The other part of 

that package, however, was that those provisions relating to a coastal state's 
right to refuse consent to conduct research and their right to cease or terminate 
any research that's going on are now removed from the dispute settlement articles. 


QUESTION: What direction did that go? - tougher, or weaker? 
Ms. Caskey: ietecuremaecoastal state: looking to have its rights protected 


would consider that this text, in fact, protects these rights. 


OURS TION: To put it the other way around, they can now dispute and 
Say no on any grounds they wish so long as they can argue that it comes under 
Guiesieadingsots not normal circumstances. Right? 


Ms. Caskey: In part, yes. The article further goes on and says the 
coastal state may, however, under their discretion withhold their consent to 
certain research. But this other provision which says that under normal 
circumstances consent shall be granted imposes a clear obligation on coastal 
States. 


QUESTION: So that's an additional safeguard? 


Ms. Caskey: That's:an addition to the (text ltuleaveseaavcuveotaln 
loophole. 
QUESTION: Will there be a further attempt to elaborate this “normal 


circumstance"? 


Ms. Caskey: I doubt this will be a subject for further negotiations. 
QUESTION: The state really ends up having full power then? 
Mr bees ley. It does tend to have ultimate power. But a provision that 


the state shall, for example, normally grant consent wis eu0temcan ue cao. 
It's not a blanket coastal state consent regime. 


QUESTION: What about sharing of research information — is that written 

in yet? 

Ms. Caskey: All of those provisions exist. 

QUESTION: So, in other words, it really gets to be joint research. 

Mr. Beesley: That, Sapient. 

Ms. Caskey: And, of course, throughout all of the text there are provisions 


which promote the conduct and facilitation of research which didn't exist 
before. There are certain obligations on the part of the coastal state to 
promote and facilitate research in areas under their jurisdiction. 


QUESTION: The U.S. scientific community has been very loud and vocal 
on this. Do you think this will meet their needs or not? 


Ms. Caskey: Concern isn't limited to the U.S! sctentifiic vcommnitys— 

I think it exists in every scientific community represented at the Conference. 
What this text does now is provide a balance between the rights and duties 

of coastal states to promote and facilitate research and their concerns 

on the other hand to receive fully the results of the research that has been 
conducted and to have some say in precisely what's going on. 


QUESTION: Has the balance in fact swung away from the United States 
on this issue? 


Mr. Beesley: I don't think so. Because of the difficulties encountered 
on this issue it was found necessary to go outside the Conference machinery 
again and have what was called an after-dinner group - a dozen countries 


who were the major protagonists. This group met night and day, and I mean 


Nagneeandeudy sunt 12:00emidniesht, I a.m., etc., and it was a long’ arduous 
process but at the end of a three-week period, as a result of occasional 
creative tension, occasional drafting suggestions here and there, a series 
of proposals was presented, each one a development of an earlier one. 
Finally a proposal was presented which the USA accepted and which did meet 
their basic concerns. When one speaks about a small group meeting outside 
the normal conference process, it raises some very difficult issues. The 
countries not involved in that kind of negotiation tend to say "well, why 
weren't we there?" We've run into this so many times in the Conference, 

but again and again we've had to go outside the normal Conference procedures 
in order to get solutions. 


QUESTION: How are the landlocked states taken care of in this - are 
they still sitting there as possible blocking potential? 


Mr. Beesley: I hope they're not thinking in those terms, but they do take 
the position that they haven't yet had their interests adequately recognized 
in the composite text. Interestingly there were some informal negotiations 


even less formal or even more informal than previously had been the case, 
which resulted in a text which many people thought finally met the situation. 
Yet in the final analysis the landlocked and geographically disadvantaged 
group elected not to support the inclusion of that text in the composite text. 
This kind of thing happens but it doesn't mean they reject it. It could mean, 
for example that they feel that putting it in it would rob them of their 
bargaining powers at the next session. 


QUESTLON: Do you think that they are saving up so that they can become 
the centerpiece of a later session and use their numbers as a blocking third? 


Mr. Beesley: dedOnetet ii nkesor. 4. 
QUESTION: This would seem to be tactically very intelligent. 
Mr. Beesley: Well, it depends; if the Conference fails as a result of 


that kind of tactic, the big losers will be the landlocked and the next most 
important losers will be the geographically disadvantaged. They're the ones 
who can only achieve their objectives through a conference solution. And I 
think they recognize that and will adopt a more responsible position. 


It's been alleged that if they'd utilized different tactics 
we'd have a solution now. And of course their bargaining position is weakened 
once many states have taken unilateral action on the 200 mile fishing zone. 
But I haven't heard anyone say that that's the end of it, that we're not 
going to negotiate with them. On the contrary we came close to a solution 
and speaking purely personally, I'm disappointed it didn't go into the 
composite text. But I understand full well the reasons and I think we have 
to respect the views of those states who feel that they want to maintain 
their options for the next session. I do hope it isn't threatening a vote, 
which could kill the Conference. 


Mr. Beesley: If you put yourself in the position of the landlocked 
countries, understandably, you might wish to hold off agreeing to anything, 
even if it's acceptable,-until you! see, thescther ypartsropetnespackacc: 
There's always a possibility in this Conference of delegations or groups 
relating seemingly unrelated issues. If someone starts that kind of 

voting operation, it would be difficult to predict the result - there 

could be a kind of domino effect. For example, suppose the landlocked and 
GDS were able to kill off the continental shelf - well then there would 

be a strong thrust on the part of some of the states affected to ensure 

that the landlocked and GDS didn't get what they wanted on fishing, and 

this kind of thing would snowball to the point that we wouldn't have a 
negotiation - we'd just have an exercise in vindictiveness. What I think 
offsets that possibility is that although there is probably a blocking 

third on every issue, it's a different blocking third, ocnyeach. » Ande tne 
result of that is a curious one, that we tend to need each other whether 

we want to or not, and it has to be ainegotiated solutionv iedo. et 10 aves 
very close to a solution on that one but you won't find, for example, the 
so-called Irish Formula in this text giving a more precise definition to 

the continental margin, and without going into all the background the main 
reason is that the landlocked/GDS problem has still not been fully resolved. 
What you will find is quite important - new provisions on revenue-sharing 
which are very specific and do represent a large measure of negotiation - I'm 
talking about revenue-sharing with respect to the resources of the continental 
shelf beyond 200 miles and out to the outer edge of national jurisdiction. 
That is a very singular development - one of tremendous importance — because 
it's always been thought of as a part of the overall package and I suppose 
if anyone deserves credit on that one, it’s Don Crosby who had the most to 
do with working out that compromise. 


To sum it up the Canadian delegation is satisfied with the 
results of the Conference for the reasons we've explained. We haven't touched 
on everything ~ we haven't mentioned, for example, the maintenance of the 
Artic exception but it’s there, it's unchanged, the maintenancesog Chem spce.. 
provisions on anadromous species ~ salmon - they're still there. No change 
on fisheries insofar as coastal state rights are concerned. No change in 
coastal state rights over the non-living resources within the economic zone 
or with respect to the continental shelf beyond. The only new development 
here is a much more specific provision, about sharing of revenues from the 
resources of the continental shelf beyond 200 miles. There are some new 
developments on straits which we think are an improvement over the earlier 
text. We're not particularly satisfied with themecules wmdelin teacrone 
We fear that we have produced an unworkable rule for delimiting maritime 
boundaries between states. A rule that permits one side to say that's the 
boundary line because it's equitable, while the other side can say no this 
is the boundary line because it's equitable and we find this a nonsense 
approach. We don’t have a specific national anterestepecauscmnesravencucom. 
variety of geographical situations that sometimes we need the equidistance 
rule, sometimes we don't. But we don’t like to see bad laws think weave cot, s 
anything, a retrogressive step with possibly five or at least four different kinds 


of ways of delimiting marine boundaries. We're not happy with that, but 
ib senotecoines to cause a national crisis. 


For the reasons explained by Dr. Crosby, we think we have 
PeanichepeuLer approach to production controls in this text. I think it's 
to the credit of those delegations which supported that approach that they 
have been willing to seek alternative approaches. We're not entirely 
satisfied with the outcome - but at least we've got away from that 
simplistic skyrocket concept - that the seabed mining production could go 
wherever it wanted it to go but mainly upwards. For all these reasons, 
I think the Conference really is a much more successful one and this 
particular session has been a very real factor in taking us a long step 
closer to a final solution. Nodody can predict whether that will happen 
or not but at least what was needed has happened - a change in attitude, 
a change in psychology, a change in atmosphere. The negotiations on 
every issue have been friendly, constructive, sincere, they've been carried 
Oubein, Sood faith, 


There are some who may say, perhaps with good cause, that 
the results of the negotiations are not adequately reflected in the text. 
That's understandable given the system adopted - ultimately the power is 
delegated to individual chairmen. But we did find a real movement on the 
part of the Group of 77 on the one hand, and the major developed states on 
the other, on the issues relating to deep sea mining. Now that doesn't 
Meanethat it sein the bag and that all we have to do now is a little tinkering, 
a little drafting. There's still some further negotiating - tough negotiating - 
that must occur. But I think everyone's aware now that time is running out, 
that if we don't wrap this up in the next session, time will have run out. 
For example, important states will have begun to take unilateral action on 
the seabed. This brings me to the one important point I wanted to make to 
you. 


I'm speaking purely personally here, but I have no doubt 
that the Canadian government would back me up on this, that everybody needs 
a Conference solution now. We've gone too far in redeveloping the law, in 
rejecting the pre-existing law not to carry the process through to fruition. 
No one can pretend now that the three mile territorial sea represents the 
norm - customary international law. Over 86 states now claim a territorial 
sea of twelve miles or beyond. That simple fact alone is the best reason 
for trying to achieve a Conference solution. Because if you couple the 
twelve mile territorial sea with the problems of the straits around the 
WOLldeeyCUlveoRCOt ea bo1it-iIn contlict, unless you get agreed rules concerning 
passage through these international straits. You can extend coastal 
WlGisdietion cor coastal sovereignty by unilateral action but you can't protect 
freedom of navigation by unilateral action, except of the kind that most 
people consider unthinkable, namely the threat of use of force. There's more 


at stake; we all tend to think that we have the economic zone pinned 

down, but many states have made it clear that if the Conference fails they 
would move to a 200 mile territorial sea. Well, if one thinks of the 
consequences of that for freedom of navigation and if one thinks of the 
intensive negotiations that have been devoted to resolving this problem of 
the status of the economic zone, one can see the implications just as a 
result of states claiming a 200 mile territorial sea. But I think there's 
a lot more at stake too. If we think of the delimitation provisions, the 
ones I just criticized, there too we will have certainly eroded the 
pre-existing rules but we won't have set up the kind of dispute settlement 
machinery which will be essential to prevent every state in the world from 
having another look at its boundaries and having another go at them; or, 
if they haven't already settled them, from making the most outrageous 
arguments. Because you can justify anything in the eyes of the beholder on 
the basis of equity. 


It's when you get to the deep ocean seabed though that I 
think the real trouble occurs. JT think 2t¢s’asverys cross errom tom csume 
that developed states will have a free hand to legislate as they see fit 
concerning the deep ocean seabed. I'm not now talking about the extent to 
which draft treaties or resolutions passed in the U.N. reflect the develop- 
ment of customary law. Leave that aside for the moment. I think that if 
states do act unilaterally, it's virtually certain that.other states who've 
made their views known on this issue, would also act unilaterally in oa 
different way. For every state that legislates to authorize 1ts miners co 
go out into the deep ocean seabed, there would be states who would take the 
position that nothing has happened to alter the 1958 Geneva Continental Shelf 
Convention. And this Convention provides in specific terms that the outer 
limit of coastal jurisdiction over the continental shelf is the exploitability 
text. JI suppose, at the least, you'd gét a case’ in the anternationa court 
At worst, there would be conflicts. In some quarters,1t s)Deinoeareuecum: 1a 
there should be military protection given to the deep sea mining just in case 
this kind of thing happened. My fear, I suppose, is that if the Conference 
is allowed to collapse at this stage, we will see the kinds of disputes which 
will be far worse, far more acute and much more complex and diverse in nature 
and variety than we've ever seen before breaking out all over the world. I 
really think that the difficulties we saw between some of our friends such as 
Iceland and the U.K., or Turkey and Greece would just) pale into,insienificance 
by comparison to what we could envisage if the Conference failed. Some states 
can protect their interests by unilateraljaction, boule manvecennot me Cetrei Tg 
any state that depends on freedom of navigation as a vital, strategic, global 
interest can't afford to have the Conference fail, and certainly can't arftore 
to be the one that precipitates its failurevby takingpuni latera eection wer or 
all these reasons and for all that we're weary vor thic exercice,miat mince 
just have to press on and finish it off. |My hopes thatswescen ccmiuein 
one more session. 


QUESTION: Now you have what you should have had before you went into 
Caracas? 


Moo beesley: Wes, eprecisely. it's’ taken that much longer. Of course, 

in terms of law-making, things take this long. I told someone before that 

I'd been involved in two seven-year law-making exercises, which were peripheral 
by comparison to this. Enough people have said it: this is a fundamental 
law-making exercise that may compare in importance to what occurred in 

San Francisco when the U.N. was founded. We have a chance to construct an 
orderly regime which can make a major contribution to peace and security while 
conserving the fisheries, oceans, preserving the marine environment, and 
laying down a system for proper husbanding and rational exploitation of both 
the living and non-living resources. The other alternative is chaos, should 
the Conference fail. 


QUESTION: Is there a procedure in here concerning ratification under 
which after a certain number of countries have ratified the provisions will 
go into effect? 


Mr. Beesley: The USA has often argued, and I think wisely, that there 
should be arrangements made for provisional entry into force. I'm still hope- 
ful that they'll be successful in that matter. 


QUESTION: iWveuneardesomesU.S, Senators,arcue that, in fact, all this 
noise about U.S. legislation wouldn't really sink the Conference - it's just 
a lot of noise that's being made? 


Mr Beesley: I can give you my personal view based on what's been said 

to me by many, many delegates. Two influential delegates said they would walk 
out; one said he would recommend to his country that it no longer participate. 
Another said that he would give up the office he now holds in the Conference -- 
so I don't think it's going to be a minor event. It's not something that 
should be likened to unilateral action on fisheries. It would be regarded as 
an action diametrically opposed to one of the fundamental concepts emerging 
from this Conference; namely, the concept of the "common heritage of mankind". 


QUESTION: Mucheor dtvis already accepted in international law, so it can't 
jr ES Ee he 
Mr. Beesley: Ttedieneverskitiethe, 200. mile limit, but you might kill a 


ZOO mile economic zone and create a 200 mile territorial sea instead. 


QUESTION: Does this document say that there is a 12 mile territorial 
sea and a 200 mile economic zone? 


Mreecees ley: Yes, exactly. 


QUESTION: Why do you think there was so much progress in this session? 


Mra peesley. There were some new faces, some new people, some good people 
such as Ambassador Richardson, plus some new attitudes on the part of the 
people who aren't new. JI think that there was a recognition, stemming in 
part from the negative developments at the last session, that we either 
really sat down and negotiated seriously or we could forget the whole thing. 
Governments are getting impatient, the public is getting impatient, the press 
is getting impatient, leesislators are getting impatient. And what happened 
is that, while 1 don’t like to use this term, the moderates took over and 
they no longer permitted this dialogue of the deaf which is so easy if one 
wants to maintain a national position and prevent movement. This shake-up 
began in Geneva when we had intersessional negotiations under Evensen's 
chairmanship. Now this is not the final settlement, but at. leasteituseasearn 
cry from the stalemate approaching paralysis in the first Committee at the 
last session. 


QUESTION: What would the consequences be for Canada if the U.S. took 
unilateral legislation? 


Mr. Beesley: I don't know. I don't know that there would be damaging 

consequences for Canada as distinct from our generalized interest in the 

desirability of a conference solution that would contribute to an orderly 
regime rather than chaos. We'd have to analyze that. D think. 


QUESTION: Would it not destroy the Canadian wish to maintain land-based 
nickel production? 


Mei Beesley: it could, but needn't necessarily and we're not going to fold 
up and die anyhow, and it wouldn't necessarily have a direct impact. But if 
it were followed by unilateral action elsewhere and there was a concerted 

move towards rushing in to mine deep ocean resources without any regard to the 
impact on land-based producers then I'm sure it would have a negative effect 
on us. My own position on that issue hasn't been based on the problem of 
damage to Canada; only in the sense that as a member of the international 
community, we, like everyone, will be damaged if the Conference fails. I mean 
that some of the countries.) [edon awentmtomnene any, who are seemingly 
closest to unilateral action are the ones who would lose the most as a result 
Ol Tit. Mizonicaliyes they are the countries that would attach overwhelming 
importance tothe freedom of navigation. And they're the ones who'd kill it 

in one fell swoop. Don't forget a very important point when this Conference 
began, when we agreed that the mammoth undertaking of such a huge agenda, the 
basic trade-off being argued was “resources 4m) return for freedom of navigation". 
Now think about that. Many of the developed states who argued that the basic 
trade-off would be resources for freedom of navigation have now led the rush 
to take unilateral action on fisheries. Some of the same states now want to 
lead the nickel rush in the deep ocean seabed. What are they going to have 

to offer to those who are able to interfere with freedom of navigation if 

they seesiaGerordowcore) Themhact for the trade-off is gone. That's why I 


think it's such a foolish thing to consider, especially when we all know 
that nobody is going to be out there until 1985 or 1987 anyway. There's 
a widespread feeling, which I can only describe as a false sense of urgency. 


QUESTION: Well, these companies cannot just put their technology on 
the shelf while law of the sea continues its development. They must go 
ahead with the development of their technology. 


Mr. Beesley: They're doing that anyhow. 
QUESTION: Well, they're doing it but they're reaching a point where 


for their investment money, they're going to need some kind of settlement 
one way or another? 


Mr. Beesley: Yes reohecourse,, vii. you talk to the nickel miners, the 

people who know nickel, they'll tell you something quite different. You 

know we've been told 1976 was the year of decision, 1977 was the year, '78 

was the year of decision. Companies were poised to leap out there. Now, 
everybody is admitting that it's really 1985 or 1987. We've said that 
consistently, not because we're any cleverer than anyone else but because, 
Become ble awesdomnaveraccess, co alot of information on’ this matter. We are 
the major nickel-producer in the world so we tend to talk to people who produce 
nickel. 


QUESTION: Have you heard more about manganese? 
Mr. Beeslev: Lately, I think there's more being said about it, but you 


find a lot of lobbies on this are made up of mining companies who've never 
seen a nickel nodule until they got involved in these consortia. They're not 
nickel-mining companies and that's why there's a lot of misinformation 
filtering around. 


QUESTION: You'd think nickel was suddenly the most important thing in 
the world. 

Mr. Beesley: Thateseri cht. wiaybesit willebemone day but 

QUESTION: We're all going to be walking on nickel! 


Mr Beesley: Thank you very much. 
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The Sixth Session of the Third U.N. Conference of the Law of the Sea was held in New York 
from May 23 to July 15, 1977. On the basis of the discussions which took place in formal and 
informal negotiating sessions of the three main committees and of the Plenary of the Conference, 
and in informal meetings outside the committee framework, the President of the Conference 
(H.S. Amerasinghe of Sri Lanka), together with the chairman of the three main committees (First 
Committee: Paul Bamela Engo, United Republic of Cameroon; Andrés Aguilar, Venezuela; 
Alexander Yankov, Bulgaria) and in association with the other officers of the Conference 
(Kenneth O. Rattray of Jamaica, the Rapporteur-General and J. Alan Beesley of Canada the 
Chairman of the Drafting Committee), produced a new Informal Composite Negotiating Test. 


Failure of the Law of the Sea negotiations could result in a proliferation of conflicts over the 
use of the world’s oceans, in particular resulting from differences of view as to the regime which 
governs deep seabed mining, the rights of passage through international straits falling within the 
territorial sea of states bordering such straits and the sovereign rights and jurisdictions of coastal 
states within a 200 mile zone. 
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Introduction 


The Sixth Session of the Third U.N. Conference of the 
Povometnerceawewas) beld an) New York from May 23 to July l5, 
1977. On the basis of the discussions which took place ay 
formal and informal negotiating sessions of the three main 
committees and of the Plenary of the Conference, and in informal 
meetings outside the committee framework, the President of the 
Conference (H.S. Amerasinghe of Sri Lanka), together Wa chee he 
chairmen of the three main committees (First Committee: Paul 
Bamela Engo, United Republic of Cameroon; Andrés Aguilar, 
Venezuela; Alexander Yankov, Bulgaria) and in association with 
the other officers of the Conference (Kenneth O. Rattray of 
Jamaica, the Rapporteur-General and J. Alan Beesley of Canada 
the Chairman of the Drafting Committee), produced a new Informal 


Composite Negotiating Text (ICNT)./ The ICNT is a further ste 
in the treaty-making process at the Conference, consolidating 
jn one single working document the four separate parts Oz tiie 


oid Revised Single Negotiating Text (RSNT) which had been pro- 
duced at the end of the Fourth Session in May 1976 and incorporat- 
ing many changes in an attempt to move towards consensus on a 
range of controversial issues. 


While it is difficult to assess in definitive terms 
the outcome of the session in individual areas Without cic 
benefit of a more complete analysis of the ICNT, on the whole, 
the Conference would seem to have taken a step fouvard: 2. tie 
law-making process begun in Caracas in MO74eeathe Sixth Session, 
in fact, made more progress than the last two sessions combined 
and while many difficult and contentious issues remain unresolved, 
the session examined in depth virtually all outstanding issues 
and, in certain important areas, the Conference moved cioser to 
consensus than heretofor. Thus, what has emerged is a list of 
issues which, taken together, could help point the way at the 
next session to a package of compromises leading to an overall 
consensus on a draft treaty. 


Committee I 


The primary focus of attention at the Sixth Session was 
the international system for deep seabed mining under discussion 
cConmirteen i wiinettirst tnree weeks of the Conference were 
devoted exclusively to this subject in an attempt to break the 
deadlock that resulted at the Fifth Session between industrial- 
ized and developing countries over access by private corporations 
to the seabed area. There was broad agreement at the outset that 


the committee should try to Capitalize on the fruitful informal 
intersessional discussions) nel denies the chairmanship of Jens 
Evensen of Norway in Geneva in February/March 1977. Mr. Evensen 
was asked by the chairman of Committee Loto chair informal work— 
ing group meetings of the Committee with a view to Crait wig enaw 
compromise formulations on the basis of intersessional discuss- 
ions. This process proved largely productive and many of the 
new provisions in the ICNT, based on Evensen's drafts, represent 
a forward step from the analogous RSNT provisions. 


As a result of the points raised in them@into cual 
Committee I working group, by concerned land-based mineral 
producers, including Canada, the ICNT now contains the framework 
(Article 150) for a workable formulation for achieving a relation- 
Ship between deep seabed mining and total world production 
(in contrast to the old RSNT formula) which could go some way in 
meeting Canadian objectives to provide protection against market 
disruption of land-based producers of minerals due to deep seabed 
Production of the same minerals, principally the production of 
nickel. The formula would allow an economic incentive of Ups to 
9 deep seabed mine sites upon the outset of commercial production 
and it would further allow deep seabed production to compe temror 
60% of the cumulative growth of world nickel demand. : 


On the basic question of parallel access to the deep 
Seabed (an issue over which the Conference was deadlocked at the 
Fifth Session), the ICNT article, while not free from major pro- 
blems and some ambiguity, theoretically appears to ensure thiae 
private corporations or State entities will obtain contracts from 
the International Seabed Authority to mine in the international 
Seabed area. The text of Article 151, when read in combination 
with the conditions for granting of contracts by the -Authoriiayan 
Annex II of the ICNT, could be interpreted as restrictingsaccess 
to the seabed area by imposing burdens on applicants respecting 
transfer of technology to the Enterprise; it does indicate however 
that conditions for such contracts must be under "fair and reason- 
able terms and conditions". Article 15l and Annex II diverge from 
the compromise formulations Suggested by Mr. Evensen during the 


Useful time was devoted to discussing the legal status 
and financing of the Enterprise, a matter which the Committee had 
not yet reviewed in detail. | Whileetne ICNT text on both points 
will require considerable improvement, particularly with respect 
to the various approaches to financing the operations of the 
Enterprise, the text has helped at least to focus atrencionron 
the key problem areas. The objective is to dévGlop alsvstem eon 
financing the Enterprise in order to allow it the means of becom- 
ing a going concern roughly in phase with the corresponding mining 
activities of private corporations or state owned entities. 


For the first time the Conference examined in some 
detail the financial obligations to be borne by deep seabed 
PeMeMeecOlNeLactorsce = Inemspecizic types of financial obliga- 
tions cited in the ICNT are an application fee, annual fixed 
charge for mining, royalties and sharing of net proceeds. 
Whether or not these obligations turn out to be overly onerous 
will depend to a large extent on the precise figures eventually 
PieorpOreatecauinethe drart text. 


The discussions also dealt with some of the very 
Pomp MoxmeSoUComreSpeCLing anstitutional matters, PaGereu vary, 
Piemotructlurer powers and functions of the Assembly, the Council 
and the organs of the Council (the Economic Pianning Commission, 
the Technical Commission and the Rules and Regulations Commission) . 
With respect to the important SuestLOurOr mete COMpOsut1on Of the 
Council — which is the “executive organ" of the Authority — the 
ICNT incorporates membership eligibility criteria aimed at provid- 
ing a balanced, representative membership. Canada is not satis- 
fied that the bategories aSwSeClOout in newsyArticie 159 are 
entirely Becchtavte smmcase thie world’ S)dargest producer of nickel, 
it is important to Canada to have fairly certain assurances that 
it will have a seat on the Council. 


Finally, the Sixth Session considered the question of 
privileges and immunities to be accorded to the Authority and the 
Enterprise under the treaty. In some ways, the ICNT is an advance 
Over the RSNT provisions but in Canada's view there is much work 
needed to ensure that the Enterprise is not accorded undue advan- 
tages over commercial entities, by being given a range of privii- 
eges and immunities usually granted to international organizations 
and not appropriate for profit-making concerns. 


Committee II 


Thy Definition of Continental Margin and Payments or 
Contributions 


At the Sixth Session, the Group of Land-Locked and 
Geographically Disadvantaged States (LL/GDS) reiterated their 
opposition to the definition of the continental shelf contained 
in Article 64 of the RSNT which provided that "the continental 
Sielteor aycoastal stete comprises the seabed and subsoil of 
the submarine areas that extend beyond its territorial sea 
EPoroOugnouretiesnatural prolongation of its land territory to 
the outer edge of the continental margin, or to a distance 
200 nautical miles from the baselines,"whichever is greater". 
fhe LL/GD states continued to insist that the rights of the 
coaStal state over the resources of the continental shelf should 
be limited to a maximum of 200 miles from the baselines. Some 
of these states proposed cutting off coastal state sovereignty 
by reference to a depth criteria as an alternative approach. 


The groupeofewide Maxrgqinustates (Canada, Australia, New Zealand, 
Norway, UK Se lreeanar India, Argentina, USA) on the Oothemehiand, 
remained united in insisting, consistent with the established 
rule in the 1958 Geneva Convention on the Continental Shelf and 
thew ineature: prolongation" principle established in the 1969 
North Sea Continental Shelf Case, that states have the right to 
exp loltietheushelawanmaes Bena edge of the margin even where it 
extenda beyond 200 miles. As well, the wide margin states 
Supported a draft provision Proposed by Ireland which defined 

the continental margin in precise fashion by reference to the 
thickness of Sedimentary rock. The wide Margin states or 
"Margineers" as they are known, reiterated their willingness to 
agree to a formula for the contribution of payments to the 
international community derived from revenues Carnea: Lom 
resource exploitation on the continental shelf beyond 200 miles, 
provided that the Irish formula for defining the margin was 
accepted by the Conference. As a result Om cia continuing 
Opposition of the LL/GD group of states to coastal state sovereign 
CLONUSsseomethe edge of the margin, the ICNT does not contain the 
trish formu lasunmene definition of the continental Sshelewin 
AVETCTem7 Ge However, the position of the margineers is protected 
in Article 76 of the IcntT (old RSNT Article 64) which recognizes 
the continental shelpese extending to the outer edge of the 
margin. Furthermore, a revised revenue sharing formula along 
lines which would be largely acceptable to the wide margin states - 
from 18 up to a maximum of 5% of the well—heaa NEBL SEY HS Meth lees 
included in Articie 982 of the ICNT. Canadian acceptance of a 
Scheme for payments or contributions is conditional on an accept- 
able definition of the outer edge of the margin and the retention 
of coastal state Sovereignty over shelf resourc2s. 


Ze Legal Status of the Exclusive Economic Zone 
ee TV COO Gone 


legally defined as high seas in order to prevent erosion of 


other members of the coastal state group took tne pos itioneat 
the Fourth and Fifth Sessions that the solution Lo this impasse 
was to consider the zone sui generis, neither high seas nor 
territorial sea but partaking of@some of sthes attri bee e both; 
to a large extent, the new provisions in Part V of the ICNT 
reflectethas conceptual approach. They result from intensive 
informal negotiations (whicn also concerned marine Schoen r ic 
research in the economic zone and exceotions from the settlement 
of disputes procedures, see below) and their effect is to avoid 
the problem of a Specific definition in law of the exclusive 
€conomic zone and instead to provide a Satisfactory balance 
between the rights of coastal states within the zone and the 


PicieomOreOtieresctates stherein in respect of freedom of navigation 
and overflight, and the laying of submarine cables and pipelines 
and "other internationally lawful uses of the sea related to 
these freedoms". While a number of so-called territorialist 
States = (tiose wio Support a Z2Z00-mile territorial sea concept or, 
at least, the definition of the 200-mile exclusive economic zone 
eceaezone Ot National jurisdiction) may still oppose the ICNT 
formulations, it is hoped that the "balancing" approach reflected 
in the draft text can ultimately command a broad consensus, 
particularly since it can probably be accepted by the major 
maritime states, provided other outstanding issues are resolved. 
If such a consensus can be realized at the Seventh Session, the 
result will have been an important achievement in resolving what 
was one of the most difficult issues facing the Conference. 


3h Fisheries 


The economic zone regime now firmly entrenched in the 
negotiating text reflects the Canadian position on coastal state 
management and control of fisheries within the 200-mile limit. 
The provisions in the ICNT make it clear that the coastal state 
has sovereign rights over these resources, can establish total 
allowable catches and all other management meaSures required, 
provide for its own fishermen in accordance with their harvesting 
capacity, and distribute any Surplus that remain to other 
countries. The clear consensus which has been reached on this 
Sunject ac tue LOS Conference has provided the basis for action 
by an increaSing number of states, including Canada, which have 
found it necessary to extend their fisheries jurisdiction to 
200 miles in advance cf the conclusion of the Conference. 


During the Sixth Session, fisheries-related discussions 
focussed on three major issues: (a) the problem of access to 
living resources by the land-locked and geographically disadvan- 
taged states; (b) highly migratory species; and (c) anadromous 
species. Although the ICNT articles on these subjects (64, 66, 

69 and 70) have been incorporated unchanged from the RSNT pro- 
visions, all of these issues will likely continue under considera- 
tion at the Seventh Session of the Conference. 


One of the most difficult outstanding problems at the 
Conference concerns the demands by the LL/GDS Group to have 
DreLerentialenrigits of access to the living resources of the 
exclusive economic zones of coastal states. Originally the 
LL/GDS Group had demanded access to more than simply the surplus 
in the EEZ. Coastal states, however, insisted that access to 
the EEZ by LL/GDS should be confined to the surplus in similar 
fashion to access by third states generaliy. Progress was made 
at the session in finding a means to resolve the problem, with 
the introduction, at the very end, of a new draft text whicn 
would protect all the vital interests of coastal states while 
providing considerable advantages for the LL/GDS Group and 


although the proposed text has notebeenwincinde dei neciecs hein. 
it. could form the basis for discussitonsmatetneeie oo es aon 
this subject. 


Progress was also made ons thesques tone oss ain, 
Migratory species, through the introduction and consideration 
of a new formula which aims at promoting regional and inter- 
national cooperation and at balancing the rights and interests 
of the coastal states with, those of othemsstatesmwiomtlonmro: 
highly migatory species, to ensure both conservation and optimum 
uti Lyzati one o feabnemgsto cer 


The Article on anadromous species (Article 66 of the 
ICNT) remains unchanged from the RSNT provis tones se Amero 
is of importance to Canada because itvestabwashesmenatmene 
state of origin has the primary interesteineangmreopenst ia, 
for stocks originating in its rivers ands providesmomlastemp no 
hibition on fishing for salmon on the high seas beyond 200 mile 
fishing limits. Canada 1s opposed stomanyea ute calc mom nme te 
66 which could upset the present delicate balance in the text 
and jeopardize agreement on the entire anadromous stocks pro- 
vision. 


4. Lateral Delimitation ofp thes Continentalwone ls and 
Exclusive Economic Zone 


Discussion focussed on the differing approaches to 
amending Articles 62 and 71 of the RSNT (deluamication of the 
exclusive economic zone and of the continental shelf, respect- 
ively, between opposit? or adjacent states). Libya introduced 
a proposed revision re‘nforcing the RSNT text which provided weve 
delimitation on the’basis of equitables principles wGanacamis 
concerned that by ascribing paramount importance to equitable 
principles a large element of uncertainty would be introduced 
into the law thus further complicating the resolution of marine 
boundary disputes. A Spanish proposal, co-sponsored by Canada 
and 20 other states, would stipulate =the mearanwinesase tie 
guiding principle for marine boundary delimitation along the 
lines of the present provision of the 1958 Continental Shelf 
Convention. 


Despite inte..sive discussions, the Conference unfor- 
tunately remains polarized on this issue between the two opposing 
camps. As a consequence, the RSNT provisions have been incorpor- 
ated unchanged in the ICNT. Canada is not inseqcreement with 
these provisions which by ascribing overriding importance to 
equitable principles and subordin ating the median line concept 
constitutes an unfortunate departure from existing international 
law. Debate will continue at) the Seventh Sesei on ands eanada 
together with like minded states will) further ertorcemto obtain 
changes in the text aimed at confirming the median or equidistance 
principle as the paramount rule governing delimitation of continental 
Shelves and establishing the same rule in respect of economic zones 
between adjacent or opposite states. 


Committee ted 
ge Preservation of the Marine Environment 


Discussion of outstanding marine pollution issues at 
the Sixth Session proved to be largely a repetition of the 
debate at the previous session, although positions of different 
countries and groups of countries became more clearly defined. 
Two issues of major concern to Canada are the standard setting 
powers of coastal states in the territorial sea and coastal 
state enforcement powers in the 200-mile economic zone. On both 
these issues,some progress was made, although the results as 
reflected in the ICNT were not satisfactory from the Canadian 
point of view. With respect to the legislative competence of 
the coastal state in the territorial sea, Canadian efforts to 
Oeaimecde lotronm Ole Article: 20 (2) 0f Part IL of the RSNT, which 
restricted the powers of the coastal state to pass laws affect- 
ing design, construction, manning or equipment of foreign vessels, 
were unsuccessful. These restrictions, which represent a 
significant erosion of sovereign rights which coastal states have 
traditionally exercised within their territorial sea under exist- 
ing international law, were thus carried over into Article 21(2) 
of the ICNT. As a result of extenSive consultations between 
sessions with other governments and close collaboration with 
like minded governments during the course of the session, Canada 
Pee Oem omOlDta Ns ecCOcniti on among a broad cross-section ct 
delegations of the unacceptably restrictive language in Article 
Ze y mOUECHeeRONIs Article 21(2) of the ICNT thus incorporates 
less restrictive langiage. While the prohibition of the applica- 
tion of national desijn, manning, construction and equipment 
standards in the 12-mile territorial sea for foreign vessels is 
retained, coastal states would be granted the right to give effect 
to generally accepted international rules and the reference to 
prohibition of national laws relating to all other "matters" is 
deleted. 


The amended text, while representing some improvement 
on the previous language, still creates serious difficulties for 
Canada. Although preferring the total deletion of Article 21(2), 
the Canadian delegation had also worked actively to find suitable 
alternative language shich would represent a reasonable accommo- 
dation between coastal and flag state interests. In Canada's view 
the proposal put forward by Morocco and Kenya (which in addition 
to the deletion of "matters" would reserve to a coastal state at 
least the residual right to apply national design, construction, 
manning and equipment rules to foreign vessels in the territorial 
Sea in the absence of international rules), while falling short 
of meeting its concerns, might offer a better basis for compromise 
vaneless textenowr incorporated an the ICNT.. This will be a matter 
for further consideration in the intersessional veriod. 


With respect) too Part) Lil*#ofsthes RSNT Canad taames comes 
to strengthen coastal state enforcement powers in the exclusive 
economic zone to the extent of allowing inspection of foreign 
vessels in cases of threatened pollution damage did not meet 
with success due to the strong opposition of the maritime powers. 
Conversely, determined efforts by a number of maritime powers to 
further limit coastal state enforcement powers in the exclusive 
economic zone were equally unsuccessful. However, the ICNT 
includes provisions (principally Articles 2) mwitchigcc is ai. 
the effect of weakening ‘both coastal state and flag State 
obligations alike in implementing international pollution 
standards in domestic law by allowing themebherriciiteon ly eco 
pass laws which give effect to "generally accepted” international 
rules and standards in the exclusive economic zone. 


The universal port state concept has been retained 
despite concerted efforts by some maritime powers to limit its 
scope. However an amendment agreed by the informal negotiating 
group of Committee III at-the Fifth Session which would have 
entitled a port state to undertake an Investigat lon sorsapvesocr 
voluntarily within its internal waters, as well as within port 
or at an offshore terminal, which had committedwasdtsciasce 
violation on the high seas or in the intermal waters ;mtc. Gueortam 
sea or economic zone of “another state, was not included in) the 
ICNT. This matter will have to be considered at the Seventh 


Session. 


Another important factor to emerge from the Sixth 
Session of importance to Canada is that the RSNT provision 
recognizing the right of the coastal state to apply special 
environmental standarus in ice-covered waters, the "Ice-covered 
areas" article,has been incorporated unchanged in the ICNT, 
(Article 235) further strengthening intermiawlonalmacceeecrc mo. 
Canada's Arctic Waters Pollution sPreventiongaceso mae ae 


In summary, while there are some important inadequacies 
in specific articles, the basic concept Of a comprehensive 
umbrella marine pollution control treaty based upon the zonal 
concept and a functional. sharing of jurisdictionwamongmceas a, 
flag and port states has been preserved in the ICNT. The effect 
of all these provisions, hopefully with further adjustments ac 
noted, would be a major and radical change from the previous 
laissez-faire regime *.ased upon the concept of unrestricted 
freedom of the high seas. 


De Marine Scientific Research (MSR) 


One of the most contentious issues facing the session 
was the extent to which a coastal state should be given ties power 
to withhold its consent to marine scientific research) conducted 
in its exclusive economic zone Orvome csmCOn tient cumole ae. 
(There was no disagreement over the right Oretieseoas a mora mee 
reculate marine scientific research within its territorial sea.) 


Acwaeresubt sOLeintensive, informal negotiations, a draft Dro- 
vision (combined as a "package" with provisions on issues 
concerning status of the economic zone and settlement of 
disputes) was agreed to among the states principally concerned 
andy incorporated in Article 247 of the ICNT which recognizes 
the principle of coastal state consent for MSR in the exclusive 
economic zone or on the continental shelf coupled with the 
iiipertants proviso that coastal states shall “in normal circun- 
Sraieesmegrantsthesa, consent for MSR projects by other states. 
However, a coastal state may withhold its consent where such 
Pesca cimdirecelysatfects the exercise of its sovereign rights 
over living and non-living resources in the exclusive economic 
ZotemOrsonelcomcOontinental shell (as well as under certain 
OlblcrecMLCunictances as» spelled out in the Article). As was the 
Gaceminy thee kRSNT, the ICNTsalso includes an implied consent 

Pec Gsotonweal lowing research projects to go ahead after six 
HOmcicmecomethes date On which notification by the researching 
state has*been given to the coastal state unless within that 
period the coastal state has refused consent. 


Another important provision in the ICNT resulting from 
negotiations at the Sixth Session would exempt from the compul- 
sory dispute settlement proceedings cases involving the exercise 
Oreo uscretion by the coastal State in granting or withholding 
Beemeoasentmeo COnaucE MSR Or in exercising its right to require 


See oce te On eOerresecarchn in progress. As thé ICNT is now drafted, 
it may not entirely satisfy the concerns of either major research- 
DigmeudeessOLecOMescOdstal States. However, it does appéar that 


a broad cross-section of delegations are prepared to agree to 
thesnew text, at Jeast as a basis for further discussion and as 
a@mepackage - linkedyto the status of the economic zone. As the 
ICNT provisions will have the practical effect of operating as 

a full consent regime for all research while simultaneously 
MicoEcloOmgtinogeprovicions efor ats “promotion and facilitation, 
Canada is satisfied that they balance the rights of those states 
wishing to conduct research and the legitimate rights and interests 
OPCCdsieemotatesy ne cOntrolling or regulating certain types of 
MSR bearing on the utilization of resources over which they 
exercise sovereign rights. 


Plenary Discussions on the Settlement of Disputes 


BOVECICN east atime, the Conference had before it a 
drattitext on the settlement of disputes (Part IV of the RSNT) 
having the same status as the other parts of the RSNT. Discussions 
of this subject were conducted in Plenary under the chairmanship 
of the President of the Conference and were directed to four 
basic ends: (1) improving the style and drafting of the RSNT; 

(2) consolidating the disputes settlement provisions of Part I 
of the RSNT on exploitation of the deep seabed with the comprehen- 
Sive law of the sea dispute settlement system which had been 


included in Part IV of the RSNT;)) (3) resolving certatawescuns ean— 
tive problems, in particular the question of certain types of 
disputes exempted from the dispute settlement process in 
Articles17 and 18 of the RSNT; and (4), developing, andeconsirming 
support for the general principle of compulsory dispute settle- 
ment in a future Law of the Sea Treaty. 


Of major importance at the session was the general 
consensus accepting the creation of a separate Seabed Chamber 
of the proposed Law of the Sea Tribunal. The Chamber would have 
jurisdiction over disputes arising out of the application of the 
provisions of the ICNT respecting the exploitation of the deep 
seabed. The effect will be to amalgamate in one dispute settle- 
ment system all disputes relating to the application of the 
comprehensive Law of the Sea Treaty. 


A major contentious issue related to the application 
of the dispute settlement procedures to the exercise by the 
coastal state of its sovereign rights over the living resources 
in the exclusive economic Zone, “Articles go per ai mea 
RSNT provided for dispute settlement where the coastal state had 
"manifestly failed" to comply with specified conditions in the 
Convention relating to the exercise of its rights with respect 
to living resources. This provision was not acceptable to the 
Majority of the coastal state group who argued for its deletion 
on the grounds that it would represent a derogation from the 
general concept of ccastal state scvereiqmia) gicsmoye Gt ee re 
resources within the exclusive economic zone. In response to 
this view ICNT Article 296 now provides that no dispute relating 
to the interpretation or application of (the Convention with 
regard to living resou-ces shall be brought before the Tribunal 
unless certain specific obligations with respect to the conserva- 
tion and utilization of living resources have been breached by 
the coastal state and subject to the general qualification that 
in no case shall the exercise of discretion with respect to 
determining the total allowable catch or the extent of surplus 
in the exclusive economic zone be called into question. Nor 
shall the court or tribunal “substitutes tsediccretionmecr eae 
of the coastal state in regard to living resources.) Anwaderteicnal 
proviso stipulates that in no case shall the sovereign rights of 
a coastal state be called intovquestion ssi nemroreqoi hom 
appear to provide a hi;h degree of protection to the coastal 
state; further study will be given to these provisions to ensure 
that coastal state jur.sdiction with» respect to fisheries swiss 
be protected and that coastal state discretion within the 200-. 
mile zone will not be called into question. 


Apart from the foregoing, discussion in Plenary indicated 
that the broad outlines of Part IV of the RSNT were generally 
acceptable to most states. There appeared to be a broad degree 
of consensus for the alternative procedures which have been 
included in’ Article 287 of the ICNT, giving states parties the 
option of choosing between the Law of the Sea Tribunal, the 


International Court of Justice, an arbitral tribunal in accord- 
ance with Annex VI or a special arbitral tribunal in accordance 
with Annex VII, with the designation of the Genera vearoitral 
tribunal as the residual choice of procedure in the absence GG 
an alternative choice. Some difficulties remain witk respect to 
the so-called “optional exceptions", particularly the provision 
in the RSNT which said that states could refuse to accept 
compulsory jurisdiction with respect to the questvonsof disputes 
concerning the delimitation of sea boundaries, although any state 
availing itself of this exception would be required to accept a 
regional or other third-party procedure Scaling binding 
decision. The ICNT provision (Article 297) attempts to overcome 
the difficulty in this regard by providing that a state may 
declare that it does not accept settlement of disputes as pro- 
vided for in the Convention in respect of boundary delimitation 
disputes, but prefers a regional or other third-party procedure, 
provided that such procedures shall exclude the determination 

of any claim to sovereignty or other rights with resvect to 
continental or insular land territory. 


Canada viewed the incorporation of binding third=party 
Settlement sprocedures as an itera part of a new LOS aeaLy. 
of fundamental importance in ensuring a balanced and effective 
implementation of a new legal order of the oceans. Despite 
certain shortcomings the adjudication/arbitration procedures 
embodied in the ICNT are generaily Seeestactory from fhe Canadian 
standpoint and hopefully will obtain consensus Support at the 
Seventh Session. 


PLOspects, ror the Conference 
ee ee et eS, 


While substantial progress has been made in resolving 
most of the key issues at the Conference, intensive negotiations 
Sremot lu mrequired. to resolve remaining areas of difficulty, 
including in particular the proposed arrangements for inter- 
national deep seabed mining. At least one more session, and 
possibly two, will be necessary to overcome these difficulties. 
The assessment of the Canadian delegation is that in Spite of 
the remaining difficulties, consensus on the full range of seabed 
mining issues is very much closer as a result of the progress 
achieved at the Sixth Session, but if the momentum of the 
negotiations is to be sustained, intersessional meetings are 
essential regarding further refinement of the System of exploita- 
tion of deep seabed resources and clarification of certain parts 
of the ICNT. Given the progress achieved to date and the positive 
impact that the negotiations have already had on the development 
of international sea law, particularly with respect. to coastal 
State sovereign rights over living resources, it seems likely 
that participating states will be willing to versevere towards 
a successful conclusion of the Conference even if it takes two 
More sessions, toO.do so, 


Failure to see the Conference chrough to a successful 
conclusion after it has accomplished so much would be a severe 
setback to international law and the U.N. Without agreement 
on a new convention, the functional approach to coastal state 
jurisdiction as now reflected ine thee LCN) WOuld nal be ieer cod 
give way to the more absolutist approach of. the territorialists, 
i.e. full sovereignty within a 200 mile zone. Fawimveworgtrac 
Conference could result in a proliferation of conflicts over the 
use of the world's oceans, in particule resitl: ige.om differ- 
ences of view as to the regime which governs deep seabed mining, 
the rights of passage through international straits falling 
within the territorial sea of states bordering such straits and 
the sovereign rights and jurisdictions of coastal states within 
an zZ00 milermyone: 


Seventh Session 


The next and Seventh Session of the Law of the Sea 
Conference is scheduled to be held beginning March 28 for seven 
to eight weeks in Geneva to continue the negotiating process 
and, hopefully, to move close re coma agreement on the text of 
a draft treaty. Canada is firmly on record as being committed 
to achieving a successful outcome to UNCLOS and the establish- 
ment of a new convention governing all aspects of ocean law. 
That commitment is unchanged and the Canadian delegation will 
continue to play its full part in the negotiations, booths inter 
sessionally and at the next session in Geneva. 
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WEST COAST TANKERS: INTERNATIONAL LEGAL ASPECTS 


The purpose of this presentation is to outline from 
the Canadian perspective recent ‘developments with respect to 
international environmental law and their impact on Canadian 
policy and legislation. The matters reviewed encompass 
multilateral negotiations at the Third United Nations Conference 
on the Law of the Sea and in the Intergovernmental Maritime 
Consultative Organization and bilateral negotiations between 


Canada and the United States. 


MARINE POLLUTION: LAW OF THE SEA TRENDS 


oe The existing: laweo£ sthesseagrests on two trad te1onar 
legal concepts, that of the high seas where freedom of the seas 
prevails, and that’of the territorial Sea whichis suneemscie 
sovereignty of the coastal state subject to the Hight of annocent 
passage by foreign vessels. On the high seas, traditionally, 
ships have been subject exclusively to the jurisdiction of the 
flag state. These basic principles have until recent years 
provided the basis for coastal state and flag state powers to 
set and enforce rules and regulations with respect to the 
preservation of the marine environment. It has become evident, 
however, that this system of law based onvastirmedoctr na: 
attachment to the principle of freedomioft the high seas and 


restricted coastal state rights) isunoms)]ongernsadeoud com nem gic 


of the problems created by modern technology, to ensure the 
preservation of the marine environment. 

aie Canada, from the outset of the Law of the Sea 
COMLeTenCe yas taken the initiative in pressing for the 
incorporation in a law of the sea convention of mles, global 

in scope, which would lay down basic rights and duties of all 
SrorcomlO~etiec Drotection Of the marine environment. Such 

xules would include an obligation, heretofore uncodified, of 

the basic obligation of all states to protect and preserve the 
Marine environment, the zonal approach to the prevention and 
@ogeLoleor veesel—source pollution and, most importantly, a 
peUNCtional sharing Of jurisdiction among flag, coastal and 
pete a-Ceyii place Of the traditional rule of exclusive flag 
State sovereignty beyond the territorial sea. The major 

maritime powers have strongly resisted any expanded role for 
pCastaleota es 1 Ene Enforcement Of anti-pollution regulations 
PimpevemuLouNis silat any Jimitation of flag State jurisdiction 
BVel~evesccls Of tle? registry 1n areas beyond the territorial 
pea). Other States will lead to an erosion of High seas 
Bavigational Lignts. Conversely, however, coastal states, 
including Canada, have pointed out the inadequacy of the existing 
international legal rules in light of the clear evidence provided 
Doe er orol eration of Ol]; Spill incidents’ in recent years that 
flag state responsibilities have not kept pace with the doctrine 
Sreeltecitteutlag State. Jurisdiction, Since coastal statés 
invariably suffered the consequences of major oil spills and bore 
the main burden of clean-up operations, we considered it 


Pogical that whey should have at Teastuanvequal part) ito play in 


ensuring adequate standards and a share in the enforcement of 
these standards. We therefore submitted comprehensive proposals 
providing for broad coastal state powers to enforce international 
environmental rules within a 200 mile economic zone and to 

apply national standards to foreign vessels in the Cerri Lor cat 
sea and in areas beyond where unique ecological circumstances, 
such as in the Canadian Arctic, so warranted. 

4. Considerable progress has been achieved on this 
question at the Conference. Negotiations at the most recent 
session confirmed growing Support among states in favour of a 
global approach to the protection of the marine environment, 
including a general obligation to prevent, reduce and control 
marine pollution from any Source, and an enhanced role for 
cOastal and port States. concurrently with flag states, in 
enforcing anti-pollution rules and Standards. These principles 
are clearly embodied in the Informal Composite Negotiating Text 
which was issued by the Conference President at the conclusion 
of the sixth session in July. The Composite Text, which 
represents a major step forward in the negotiating process at 
the Conference, will provide the basis for decisions leading 
eventually to tie adoption of a draft GOnVven.10n prove ced 
Parallel “progress is emadelan resolving other outstanding issues, 
in particular the international system of deep seabed mining, 
the precise definition of the outer edge of the continental 


margin and the rights of landlocked and geographically disadvantaged 


States. 
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eA The Composite Text provides that three categories of 
States will exercise jurisdiction in respect of vessel-source 
pollution; flag states, coastal states and port states. The 


draft text contains the following salient provisions: 


Iso FlaghStates 

weatesmaresoblagated to .establish laws 
and regulations for the prevention, reduction 
endecontrcod, Gfepolintionact the marine 
environment applicable to vessels PLY ong 
their flag; such laws should be atleast as 
effective as generally accepted international 
rules and standards. The draft text then goes 
on to specify the enforcement measures which 
avilag state is obligated to apply to vessels 
of its registry; such measures to include 
ObPigations to: 


(a) prevent any flag vessel not in compliance 
with @international rules from sailing; 


(b) ensure that vessels of their registry 
carry on board certificates of seaworthiness 
as required by international rules; 


(eyieconduct pericdic»inspectioneof. their 
vessels; 


(d) conduct an immediate investigation of 
anyawiohation "Gf international ereculations 
DY Meues vesselocrvand: 2o bring proceedings 
without delay insrespect’of alleged 
vViolattons. or pollution prevention 
PULeSe ier especeivesor Wwhereytherviolation 
by its vessel has occurred. 


Elag estates will have the right within .a prescribed 


time frame to preempt proceedings to impose penalties 


begun in a Coastal state in srespect lor po bliueion 
proceedings against a vessel of its registry except 
where the procéedings relate = towa case Of mayor 
damage "to the coastalystate Grvthiewr lags arer mn 
question has repeatedly disregarded its obligations 
to enforce effectively applicable international rules. 
This °right of*preemption woul dubeswi thoutcepre judrce 
to the®right™te instictiterciyv a proceecings in 
respect ofe®any “claim for vloset@ertdamagesres cing 


from pollution of the marine’ environment. 


iris Coastal States 


Coastal states may establish and enforce national 
laws regulating ship €raftic ian the stern: tor valesea 
including the right of physical inspection and, where 
necessary, @rrest of a polluting vessel. —sHoweveu, 
with respect! to designe constructions amanning and 
equipment of foreign vessels, coastal states would be 
limited!to enforecingionlyvinternattonaderules weve 
unhappy* with thisSeonstrarntacn thesesercisce Checonstal 
State sovereignty, Canada was at least successful in 
obtaining the deletion of an even more restrictively 
worded? text. "iIn> these@conomicezone;mascoastalsstatenwim 
have the power to request information from a vessel 
where there are clear grounds for believing that it has 


violated applicable international rules o21 national laws 


established in conformity with such rules. When 
such violation has actually resulted in substantial 
discharge and significant PomMineren, =the coastal 
State may undertake inspection of the vessel in the 
200 mile zone if that vessel has refused to give 
information or if the information is manifestly at 
variance with the factual situation. Hinaviy, where 
there arevclear grounds for belwevings that va fvesse] 
has committed a flagrant or gross violation of 
applicable international rules resulfingean discharge 
cauSing major pollution damage or threat of such 
damage to the coastline or related interests of the 
coastal state, or to any resources of its territorial 
sea or exclusive economic zone, that state may cause 
proceedings to be taken against the vessel. Canada 
had sought unsuccessfully to Strengthen the enforcement 
rules; Darticularly with respect to the investigatory 
powers of a coastal state. Corresponding/efforts by 
flag states to weaken the text were equally 
UnSUCCeS Ss file 

Phes Composite. Text incorporates a.provision which 
recognizes the right of a coastal state to establish 
Special national laws to preserve and protect the 
marine environment in ice-covered areas out to 200 miles. 
This fulfills a key Canadian objective at the Conference 


and it comes as considerable satisfaction that legislation 


adopted in 1970 to protect our Arctic environment 
(Arctic Waters: Pollutiongereventiones Ct mecha oes 
(Ist Supp.) RSC)) whicheattuactedssOsmucipcriget cust 
from major maritime powers has now obtained broad 


international acceptance. 


hee POte States 


The new conceptrorsuniversa spocies tace 
Jurisdiction is ancorporated sans themtexteaearthis 
will mean that a port state may bring proceedings 
against) a vesselsvoluntarily Jini i eseportupin respect 
of a discharge violation occurring anywhere on the 
high seas. The port state will also be empowered to 
bring proceedings against a foreign vessel in respect 
of discharge violations in the internal waters, 
territorial sea’ or economic” 7onemot ane wiemstatemupon 


the request of that) state sorstne Llegestate, 


Gr The marine” pollution provisions. an ehew Composite stert, 
which are almost certain to be among the céentral™elements of any 
draft law of the sea convention, constitute cs mayoms topMtorward 
in the development of the legal order of the oceans. “These 
provisions have not been finally agreed and do not have legal 
force. And states, for* the most. pant = wilde pesenhtowred arom 
extending their pollution gurisdictaom untia tne Conterencernas 
at least taken more’ definitive decisions Gnethe Composite Text, 


But it is difficult to conceive how the traditional rule«of 


absolute flag state jurisdiction can prevail much ikeheye(eve™ Ghgeeiiiheleke 
of the developments at the Law of the Sea Conference, Dau Lcula rad y 
the growing recognition of the right of a coastal state to play 

a central and expanded role in the protection of the marine 
environment. 

die In light of the objectives which Canada sought to 
achieve at the outset of the LOS negotiations, the Composite 

Text provisions on vessel-source pollution contain many poSitive 
features. However, the provisions dealing Specifically with 
coastal state regulatory powers in the territorial sea and with 
enforcement rights out to 200 miles will have to be examined 


carefully in the context of Canadian requirements and existing 


legislation. 
S. The U.N. Conference on the Law of the Sea reconvenes 
POG iiseven 1 206576 at. Geneva in March, 1978. It, is, hoped, that 


on the basis of the Composite Text substantial progress will be 
made towards achieving a consensus for the adoption of a draft 


Convention. 


MARINE POLLUTION: INTERNATIONAL AND CANADIAN CONTROLS 


ome Uiderecxi sting sllternatcional law, ditferent rules 

apply as regards coastal state powers to regulate foreign shipping 
within internal waters, within the 12 mile territorial sea and 
within the proposed new 200 mile economic zone under discussion 


feet sow OmeLne. Sea onreraence., 


Oy Within internal waters, such as the Douglas Channel 
leading anto Kitimat, the Strait vor miuanede PuGa dnd tie Seraat 

Of "Georgia, the coastal Statens recognized as having unrestricted 
sovereign rights to enact and enforce controls over shipping within 
such waters. Within the 12 mile territorial sea, the coastal state 
is entitled to exercise Sovereignty subject to certain rules of 
international Law, including “a right of ships ct@alltetatas to 
innocent passage. Under the 1958 Geneva Convention son the 
Territorial Seavand “the Contiguous Zone, innocent passage is 
defined as "innocent so long as it is not prejudicial to the peace, 
good order or security of the coastal state" (Avticiea (laa 
Canada asserts the view, not necessarily shared by the major 
maritime powers, that the doctrine of innocent passage would 

allow the coastal state to Suspend the passage of a foreign vessel 
which might result in pollution of its environment. Within the 
proposed 200 mile economic zone (beyond the 12 mile territorial 
Sea), there is as yet no international agreement on the nature and 
extent of coastal state powers for PUYPOSES “Of pollwteion control. 
The Law of the Sea Conference has under discussion the extent to 
which a coastal state may apply and enforce imternatvona ly 

agreed anti-pollution standards in a 200 mile economic zone. The 
trend of the negotiations at the Conference On this matter as 
described in the previous section, including the concerns of 
maritime powers on the one hand and coastal states, shigyenbbyelsligte: 
Canada, on the other. 

tiie At the present time, the main body of Canadian anti-polluti 


laws and regulations are to be found under Part XX of the 


Canada Shipping Act. Under Part XX, regulations have been 

enacted dealing with such matters as: the discharge of pollutants 
and the amount of pollutants permitted on board wathesuses of 
navigational aids; the methods for loading and unloading pollutants; 
the methods of retention of oil and other wastes; the number of 
personnel and the prevailing procedures and practicess tou be 
followed by persons on board in order to ensure Satewnavigations, 
Civil liability is imposed on the owner of the vessel. and.the 

Act creates a Marine Pollution Claims Fund to reimburse those 
persons suffering loss or damage as a result of pOllutions » In 
addition, a pollution prevention officer is empowered by the 

Canada Shipping Act to require any ship to provide information 
concerning the condition of the ship and may go on board such 

ship to determine whether it complies with Canadian pollution 

laws. He may also order the ship to leave or divert it to an 
oPectmative destination if he is satisfied such Action is 

justified to prevent discharge of pollutants. 

er The regulations under the Canada Shipping Act pertaining 
to navigational standards and vollution Prevent 1on and contro! 
matters take account of internationally agreed rules and standards, 
including those which are in force as international conventions 

and to which Canada is a party. These conventions and their 
provisions are described in a separate presentation dealing with the 
Intergovernmental Maritime Consultative Organization. 

nee To ensure that all ships entering and navigating in 


Canadian waters are in compliance with the Canada Shopping ACthand 


regulations, the Canadian Coast Guard has instituted surveillance, 
inspection and’ prosecution procedures ms Aerio wesUmyem le ancests 
carried out by Department of National Defence aircraft on behalf 

Of the Coast’ Guard and informatYon regqarding ships entering 
Canadian waters and’ bound™ for "Canadian ports, ass ODcaInecasoys vesccl 
traffic management systems, is utilized. 

14% The Canada Shipping Act regulations apply in Canadian 
waters out to the edge of our 12° mile territorval sea,e in ine 

areas where vessel-source pollution could pose the greatest threat 
£o our marine environment and coastline. These waters include: 


- internal waters such as the Strait of 
Juan de Fuca; 


- exclusive fishing zones in effect prior to 
January "1, C1977," including oueenm Char lore 
Sound, Hecate Strait and Dixon Entrance; 


- the i2omite territorrval sea 


ESE These regulations also apply to the new 200 mile fishing 
zones which were enacted on January 1, 1977 (Zone 4 on the east 
coast and Zone 5 on the west coast). However, the Canadian 
authorities have under review the question of enforcing regulations 
under Part XX of the Canada Shipping fect ain themnew t1samGmecones, 
taking into account developments at the Law of the Sea Conference 
and Canada's concern for the protection of the marine environment 
and its resources in these areas. Amendments to the Canada Shipping 
ACt are under preparation with a View =fOr provi dinoemoveg tlc. loi ae, 
in its application in varicus Zones of Canadtan sjurisatc tone cate 


strengthen the powers of pollution prevention cffiicers with) respect 


to their ability to board and inspect vessels boundetc oem ran 
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Canadian ports or at places in Canada. 

1G. Internationally accepted standards, as embodied in 
Canadian regulations, apply within the 200 mile fishing zones. 

For example, in accordance with the provisions of the 1954 Convention 
Pome tie=rrevention OfePoliution of }the Sear by-0Oi1, as amended. (to 
which Canada is a party), regulations under the Canada Shipping Act 
Pestagning, to, the) discharge of oid) by tankers and: other ships, 
thesmaimteenance, of 01] yrecord) books on board ship.and specified 

Car GOutanh 51 zes, continue to apply .. Under the provisions, of. the 
Convention, violations by foreign ships in the extended fishing 
Zones are reported uto ithe flag) state for appropriate enforcement 
aceLony. 

ais In addition, Canada continues to reserve its right under 
customary and codified international law to take action as may 

be necessary in the new fishing zones and beyond to prevent, 
mitigate or eliminate grave and imminent danger of pollution damage 
fo our marine resources, coastline or related interests arising 
Peomevessol—]source pol liiti onl omsethredt tof (pollution... “In 1969 

a Conference under the auspices of the Intergovernmental Maritime 
Consultative Organization adopted the Convention relating to 
Intervention on the High Seas in Cases of Oil Pollution 

CaSsualtres@( hessame Conference adopted: a Civil ‘biability 
Convention, see section below on Liability and Compensation). 
Canada abstained on the final vote adopting the Convention on the 
grounds that customary law already accorded to a coastal state 

Luce LtGutmuOm intervene In.caseseotemaritime: casualties. to protect 
its marine environment and the Convention failed to adequately 


Pet eee es at wotate Tights in) this regard. 


CANADA/USA COOPERATION ON VESSEL TRAFFIC MANAGEMENT IN THE 


JUAN DE FUCA AREA 


Lee Canada has expressed strong concern over thesprospece 
of increased tanker traffic carrying Alaskan O1leing thelStrauteor 
Juan de Fuca, a concern which has been conveyed to the USA 
authorities= ina number of ways, including a resolution passed 
unanimously by the House of Commons on May Bore LoZ, 

19: Canada is not, however, in’ a»position to take unilateral 
action to prevent such traffic since tankers could, if necessary, 
proceed from Alaska to USA ports through the Strait of Juan de 
Fuca without entering Canadian waters. The @Ganadianyauthor ueres 
accordingly initiated discussions with the USA authorities, 
including exchanges of information on possible alternative ports, 
with a view to ensuring that all possible measures are taken to 
enhance safety of navigation and to minimize environmental risks. 


The discussions have included: 


A Canada/USA agreement on an oil spill clean-up 
contingencv plan for the Juan de Fuca area was 
coneluded=in a9 75 cunde nether umbrelll amaguecncmieaar 
June 19> 1974 (C2TsS. 19747 Nowe 2 ee 


- A Canada/USA agreement on cooperative SClemti Lic 
research programs was concluded in 1975 with a 
View to better understanding of environmental 
conditions 1m the eared. 


- Liability and compensation arrangements (see 
separate paper). 


- A vessel traffic management system in the 
Strait) Of Juaenvdesrucak 


20%, A voluntary vessel traffic management system was 
instituted in the waters of the Strait of Juan de Fuca in 


August 1974" as *partyor amscrleseer coordinated and parallel 


measures taken by the Canadian and USA Coast Guards. In 

March 1975, the two Coast Guards instituted a voluntary ‘traffic 
separation scheme providing for incoming traffic to use the 
south (USA) side of the Strait and outbound traffic to exit 
through the north (Canadian) waters of the Strait. 

alee They Vesseclstrattic management system comprises, 
essentially, a vessel movement reporting system and a traffic 
Separation scheme. The traffic control centres provide timely 
information and advice to mariners to minimize the risk of 
collision and grounding. Traffic controllers assess the a Dad Cy 
Of a vessel to navigate safely through the waters pricr to 
entering the management zone, monitor and regulate vessel 
movements within the zone, and assist vessels in Procecding to 
and from their intended destinations in a safe and exveditious 
manner by providing information on such matters as navigation 
aids, traffic density, local weather conditions and the: status 
of anchorages. Vessels participating in the scheme communicate 
with the centres on a common VHF radio Erequency.)) As vessels 
enter the zone or depart from ports within the zone, they are 
requested to provide the traffic control centre with INO rMat On, 
including the name of the vessel, Locations destination, jtonnage, 
Cargo, any defects in essential navigation or communication equipment, 
any deficiencies in charts, and any defects in its propulsion or 
Steering: equipment that, may affect maneuverability... Through 
informal inter-agency cooperation, the two Coast Guards have 
established three vessel traffic Management sectors managed, 


respectively, by the Tofino Traffic Centre, the Seattle Traffic 


Centre and the Vancouver Traffic Centre (chart attached). In 
support of this system, the two Coast Guards have progressively 
installed a network of communications and radar surveillance 
equipment. It is expected that Canada will have installed such 
equipment’ ini the’ order of "SPermill ton oy carly) 177 Cee er tans or 
similar improvements have been announced by the USA authorities. 

D2 The traffic separation scheme consists of a network 

of one-way traffic lanes with separation zones in between and 
precautionary areas. These areas have been well publicized in notices 
to mariners and are depicted on’ ali’ current charts Of tne aca 
Tnee-the Strait, etihe  trarivc lanes are at least 1,000 yards wide, with 
separation zones at least 500 yards wide. 

238 Between 85 and 95 percent of the ships using the 

Strait comply with the reporting and advisory system and with 

the recommended routing scheme but there have been several 

instances of non-compliance by foreign shivs, creating serious 
navigation hazards. The two Governments have accordingly agreed 

to develop a comprehensive mandatory vessel traffic management 
system, A draft agreement “to™this effect is) currently under 
discussions between officials of the two Governments. A number 

of meetings have been held in Ottawa and Washington. Canada is 
represented by an interdepartmental team of officials drawn from 

the Department of Transport, the Canadian Coast Guard, the Department 
of Fisheries and the Environment, the Department of Justice and 

the Department of National Defence, chaired by “an official of the 
Department of External Affairs. “The USA sidesiase been represeited 
by officials*of counterpart agencies, Chaired) by =the stare 


Department. Federal officials have consulted with the B.C. 


authorities from time to time on these and other ongoing 
discussions. 

2a" The proposed agreement would require ships to comply 

with clearance procedures and directions from the traffic control 
centres which would, carry out functions analagous to those of air 
Pied oa emecontrol ucentres we wmAssa nethe casesof ithe’ Canada/USA: agreement 
with respect to aircraft control near the common boundary 

(Ghreor 496558 Novo ey ten Seconss dered) desirable’ for Canadian 
EYaretcecentres torexercise authority! over vessels in certain 
UsAgwacerswandeforn the) USA traffic icentre’ to exercise: authority 

over vessels in certain Canadian waters. Each Government would 
accept responsibility for enforcing compliance with vessel 

traffic management regulations in waters’ under its own jurisdiction. 
At the same time, each Government would undertake to develop 

vessel traffic management regulations which will be compatible, 

to the extent possible, with those of the other. A number of 

legal and jurisdictional problems are being addressed in the current 
discussions. Before the proposed agreement can be brought fully 
into effect, the USA will require implementing legislation and 
appropriate amendments to the USA Ports and Waterways Act are 
currently before Congress. (Canadian authorities already have 

the necessary legislative authority under the Canada Shipping Act.) 
Yaar Both sides are re-examining these problems and it is hoped 


that early agreement can be reached. 


LIABILITY AND COMPENSATION 


Bie Canada/USA consultations have been held over an extended 


period with a view to ensuring prompt and adequate compensation 


for damages caused in Canada from pollution from tankers Beye 
porting o1l]1 from the’ Trans-Alaska pipeline, tos Usk wes umse@oacet 
ports. There are no bilateral or multilateral agreements in 

force as between Canada and the USA providing for liability and 
compensation to Canadian residents in the event of an oil spill. 
The rights and obligations of the two Governments are governed 

by general principles of international law, which are in a process 
of evolution. Specific remedies and procedures are to be found, 
in the first instance, under domestic WawsworL thew two countoies 
JF In the course of these consultations, Canada has taken 
the view that the transportation of Trans-Alaskan pipeline oil 
wili create a ‘Significant risk of injury to Canada and) Canacran 
residents with no corresponding ‘benetitSeaeltets eaccorcanaia. 

a special: situation subject) \to’ special ¥considerationcream mig 

for the establishment by the USA of procedures to ensure prompt 
and adequate compensation for any damages incurred in Canada. 

264 By passage of ‘the Trans-Alaska Pipeline Authormizae on 
Act (TAPA Act), the USA has recognized these special 
considerations and has created a specific régime of liability 

and compensation for! Victims of toil pol Mutvenwonmambast si uot ies 
liability without<regard to fale ThetActiprovidesmsorecmrunueet 
$100 million for payment of claims "for all damages, includling clean- 
up costs, sustained by any person or entity, publie: or private, 


including residents of Canada, as the “esult Of sdvschargqes sol worl 


from such vessel". (Section 204%c) of the TAPA Act.) For 

detailed and authoritative information on the DPrOVisions of this 

Act, reference should be made to the Act (Public Law 93-153) ana 
regulations adopted by the USA authorities pursuant to the Act. 

20 A bill is currently before the USA Congress for enactment 
of a "Comprehensive Oil Pollution Liability and Compensation Act" 
(COPLCA Act). The new act, which would Supersede and in some 
respects consolidate the provisions of the TAPA Act within a 
liability régime applicable throughout USA waters, provides for 

the establishment of a $200 million fund. The bill has gone 

through several versions and changes in the course of consideration 
by Congress. It has also been the subject of detailed discussions 
between Canada and USA officials and it is noted that a number of 
Canadian comments and concerns have been taken into account by the 
USA authorities. Of major concern for Canada in the current 

COPLCA bill has been a provision in a recent version of the bill 
which, if enacted, would make substantive changes to the compensation 
arrangements presently available to Canadian claimants under the 

TAPA Act. This provision would make the assertion of a claim by 

a Canadian citizen under the COPLCA Act subject to a requirement 

of reciprocity, whereby it would have to be established that Canada 
provides a comparable remedy for USA claimants. Canada has expressed 
concern to the USA authorities about this provision and has reiterated 


the view that compensation for damages suffered by Canadian claimants 


as a result of a discharge of Trans-Alaska pipeline oil should not 
be made subject to reciprocity. ~The USA sauchor@ties snavertakens cine 
position that existing Canadian access Co the $100 milion tundein 
respect of Alaskan oi] should remain unimpaired: and .tiis = posatrone 
along with Canadian concerns, have been conveyed to Congressional 
leaders. 

S00 Under Canadian law, the Canada Shipping Act (CSA) 

Part XX sets out provisions for Piabil@ty ana compencat toumson 
vessel-source pollution. The CSA applies to any discharge in 
Canadian waters caused by, or otherwise attributable to, a ship 
(regardless of nationality) that carried more Phan one thoucancmtans 
of oil: (regardless of origin). Section 734 of the Ace providesmernan 
the shipowner and the owner of the oil are jointly and severally 
liable for all damges and clean-up costs on a basis of strict 
Itability. A claimant in CGaneda could, therefore, have recourse 

to compensation under the CSA as a result of a discharge of Trans- 
Alaska pipeline oil in Canadian waters. The limit of liabilrtyeor 
the shipowner in such cases would be 210 million gold francs or 
about $16.8 million (at eight cents to the franc), unless fault is 
attributable to the owner,) inewitchecase™ itabi lity =isunlomecede 
Under Section 737 of the CSA, a Maritime Pollution Claims Fund 
(MPCF), which now amountsto $40 million, has beengestablrened 

to satisfy certain claims as specified in the Act. 

oles Both the USA and Canada are examining possible revisions 
to the two international agreements which deal, although not 
entirely adequately; with sliebiiweanc compensation for damages 


resulting from tanker spills: the 1969 Brussels Convention on 


Civil Tiability for Oil Pollution Damage, and the 1971 Brussels 
Convention on the Establishment of an International Fund for Oil 
Pollution Damage. Taken together, these two conventions are 
designed to provide minimum international standards for compensa- 
tion for vessel-source oil pollution damage. The 1969 Convention, 
Fimits, the liability of the shivowner to 210 million golcsirancs for 
each incident, the same limitation applicable under the Canada 
Shipping Act. The 1971 Convention, which has not yet entered into 
force, establishes an International Oil Pollution Compensation 
Fund to provide for compensation to a maximum of about $30 million. 
Considering the fact that damages and clean-up costs caused by the 
120,000 ton "Torrey Canyon" disaster in 1967 were estimated to be 
Gyetne Order cf $20 million, however, this figure may have to be 
Fevised in the near future if it is to cover damages by super- 
tankers and the higher costs generated by inflation. Among the 
most costly oil spills to date that have caused damage in Canadian 
waters are: (1) the barge "Nepco 140" spill in the Thousand Islands 
area of the St. Lawrence in 1976 -- clean-up costs approximately 
$10 million; (2) the "Arrow" spill in Chedabucto Bay in 1970 -- 
PlealalpeCOsts approximately $4 million; and (3) the “Imperial 
Sarnia" spill in the St. Lawrence in 1974 -- clean-up costs 
approximately $2.4 million. Until the inadequacies in these 
agreements have been removed, there is little likelihood that they 


Wieelebelratified by Canada or the USA. 
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